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Dear Mr. Cutler:

This is in response to your letters dated September 22, 2003 and October 24, 2003
concerning the shareholder proposal submitted to Telular by Frank N. Liguori. We also
have received a letter from the proponent dated October 17, 2003. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
?QQC,ESSED Bldin Fonfomn
3
/ DEC 12’1““ Martin P. Dunn
"\ “-\yoﬂmsg& ' Deputy Director
¥

Enclosures
cc:  Frank N. Liguori

One Lighthouse Point
Lloyd Harbor, NY 11743
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Re: Telular Corporation -- Omission of Shareholder Proposal from Proxy
Material

Ladies and Gentlemen:

This letter is submitted on behalf of our client, Telular Corporation, a Delaware
corporation (the “Company”), to request confirmation from the staff of the Division of
Corporation Finance that it will not recommend an enforcement action to the Securities and
Exchange Commission (the “Commission”) if the shareholder proposal described herein is
omitted from the Company’s proxy material for its 2004 Annual Meeting of Shareholders.

On August 6, 2003, the Company received by U. S. certified mail a letter from Mr. Frank
N. Liguori, dated July 31, 2003, a copy of which is attached hereto as Exhibit A. In the letter,
Mr. Liguori sets forth a proposal, which he has requested be included in proxy materials for the
Company’s 2004 Annual Meeting of Shareholders, to amend the Company’s bylaws.] For the

! In his letter, Mr. Liguori stated that he owns 473,000 shares of the Company’s common

stock through a brokerage account at Prudential Financial. Mr. Liguori did not, however,
provide a written statement from the record holder of the shares verifying that Mr. Liguori had,
as of the date he submitted his proposal, owned the shares continuously for at least one year prior
to the date he submitted the proposal. In addition, Mr. Liguori did not provide the Company
with a written statement that he intends to continue holding the shares through the date of the
2004 Annual Meeting. By letter dated August 15, 2003, and attached hereto as Exhibit B, the
Company advised Mr. Liguori of these deficiencies. The Company received a handwritten letter
dated August 19, 2003, attached hereto as Exhibit C, from Mr. Liguori confirming his intention
to continue holding his shares through the date of the 2004 Annual Meeting of Shareholders,
accompanied by a letter from Prudential Securities, the record holder of the shares
(continued...)
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reasons set forth below, the Company believes that the proposal may be excluded from its proxy
materials in accordance with Rule 14a-8(1)(7) under the Securities Exchange Act of 1934, as
amended.

The proposal and supporting statement state:

Proposal

Resolved, that the shareholders of Telular Corporation (the “Company’) hereby
request that the Company’s Board of Directors (1) immediately appoint a
committee of independent, non-management directors of the Company (the
“Committee”) to explore strategic alternatives for maximizing shareholder value
for Company shareholders, including, but not limited to, a sale, merger, spinn-off
[sic], split-off or divestiture of the Company or a division thereof; (2) direct the
Committee with respect to the exploration of such strategic alternatives; and

(3) direct the Committee to report to the Board of Directors its findings and
recommendations with respect to the implementation of such a strategic
alternatives.

Supporting Statement

The purpose of this proposal is to ensure that the Board of Directors explores,
through a committee of independent, non-management directors, the various
strategic alternatives that may exist for maximizing shareholder value. The
proposal does not commit the Company to pursue any particular alternative, but
simply commits the Company to seriously explore such alternatives.

We submit that the proposal is properly excludable under Rule 14a-8(i)(7) because the
proposal deals with a matter relating to the Company’s ordinary business operations.

(“Prudential”), dated August 18, 2003, and attached hereto as Exhibit D, confirming that Mr.
Liguori has “held 473,000 shares of Telular Corporation (WRLS) since August 2002.” By letter
dated September 9, 2003, attached hereto as Exhibit E, the Company requested that the broker
confirm that Mr. Liguori has held his shares continuously for at least one year prior to the date he
submitted his proposal, rather than simply from “August 2002.” The Company received a letter
from Prudential, dated September 15, 2003, attached hereto as Exhibit F, confirming that

Mr. Liguori has held his shares continuously for one year prior to the date he submitted his
proposal.
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L Discussion

The Proposal Deals with a Matter Relating to the Company’s Ordinary Business
Operations, and Therefore the Proposal is Excludable Under Rule 14a-8(i)(7).

Rule 14a-8(i)(7) provides for the exclusion of a shareholder proposal where the proposal
addresses a matter relating to a company’s ordinary business operations. As discussed below,
the proposal is drafted so broadly that it would cover ordinary business operations of the
Company and may, therefore, be properly omitted from its proxy statement.

The Commission has explained that the “general underlying policy of this exclusion is
consistent with the policy of most state corporate laws: to confine the resolution of ordinary
business problems to management and the board of directors.” Exchange Act Release No. 34-
40018 (May 21, 1998). The Commission has identified two primary considerations upon which
this policy rests:

The first relates to the subject matter of the proposal. Certain tasks
are so fundamental to management’s ability to run a company on a
day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight. . .. The second
consideration relates to the degree to which the proposal seeks to
‘micro-manage’ the company by probing too deeply into matters of
a complex nature upon which shareholders, as a group, would not
be in a position to make an informed judgment.

Exchange Act Release No. 34-40018 (May 21, 1998).

The proposal, if adopted, would request that the Company appoint a committee of
independent non-management directors of the Company to explore strategic alternatives for
maximizing shareholder value for Company shareholders. Section 141 of the Delaware General
Corporation law (“DGCL”) provides that “the business and affairs of every corporation
organized under this chapter shall be managed by or under the direction of a board of directors,
except as may be otherwise provided in this chapter or in its certificate of incorporation.”
Pursuant to the DGCL, unless otherwise provided for by the DGCL or a corporation’s certificate
of incorporation, the board of directors of such corporation conducts the ordinary business of the
corporation. The Company is a Delaware corporation and its certificate of incorporation does
not contain any limitation on the board’s authority to so manage the Company. Furthermore,
pursuant to Sections 251 and 271 of the DGCL, shareholder approval for the sale of assets of a
corporation is required only with respect to extraordinary transactions such as (1) a merger or
consolidation involving the corporation or (2) the sale or other disposition of *“all, or
substantially all,” of the assets of a corporation. The Company’s Board of Directors retains, in
accordance with its authority to manage the business and affairs of the Company, the power to
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engage in acquisitions and other strategic alternatives, including divestments, that are not
extraordinary transactions requiring stockholder approval.

When the proposal and supporting statement are read together, it is clear that the scope of
corporate transactions addressed by the proposal are ordinary business operations, not solely
extraordinary corporate transactions. The proposal calls for the Company’s Board of Directors
to immediately appoint a committee of independent, non-management directors for the general
purpose of exploring strategic alternatives for “maximizing shareholder value for Company
shareholders....” Although the proposal refers to potential sales, mergers and other transactions,
the supporting statement focuses on “the various strategic alternatives that may exist for
maximizing shareholder value.” But it is precisely the role of the Board of Directors of the
Company to take steps to maximize shareholder value, and the Board continually oversees the
strategic activities of the Company for the benefit of shareholders. As such, these activities must
be considered part of the Company’s ordinary business operations.

The staff has consistently granted requested no-action relief pursuant to Rule 14a-8(1)(7)
where the shareholder proposal was determined to relate to non-extraordinary matters that
constituted part of the company’s ordinary business operations even though, in some cases, the
proposals suggested both ordinary and extraordinary courses of action. See, e.g., Archon
Corporation (March 10, 2003) (proposal related to appointing a committee of independent, non-
management directors to explore strategic alternatives to maximize shareholder value); Vista
Bancorp, Inc. (Jan. 22, 2001) (proposal related to retaining advisors to explore and recommend
strategic alternatives); NACCO Industries, Inc. (March 29, 2000) (proposal related to retaining
an investment bank to explore alternatives to enhance company value including a sale, merger or
other transaction); and Sears, Roebuck & Co. (February 7, 2000) (proposal related to retention of
investment bank to prepare for a sale of all or parts of the company).

Moreover, the staff has consistently taken the position that it will not allow revisions
under Rule 14a-8(i)(7) and has found that if any portion of a proposal is excludable because it
relates to a company’s ordinary business activities, the entire proposal may be excluded. Archon
Corporation (March 10, 2003) (allowing for the omission of a proposal relating to the retention
of an investment bank to advise an independent board committee on strategic alternatives
because portions of the proposal related to ordinary business operations); E*Trade Group, Inc.
(Oct. 31, 2000) (permitting exclusion of a proposal related to the establishment of a committee to
advise the board on ways to enhance shareholder value because portions of the proposal related
to the ordinary business affairs of the company).

In summary, the proposal relates to a broad variety of transactions, including matters that
would constitute the ordinary business operations of the Company. Therefore, the proposal may
properly be omitted from its proxy material pursuant to Rule 14a-8(i)(7).
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II. Conclusion

In view of the fact that the proposal deals with a matter relating to the Company’s
ordinary business operations, it is our opinion that the Company, in accordance with Rule 14a-
8(1)(7), is permitted to omit Mr. Liguori’s shareholder proposal from its proxy material for the
2004 Annual Meeting of Shareholders.

Based on the foregoing, the Company respectfully requests the advice of the staff that it
will not recommend enforcement action to the Commission if the Company omits the
shareholder proposal described above from its proxy materials for the 2004 Annual Meeting of
Shareholders. If the staff disagrees with our conclusion that this portion of the proposal may be
omitted from the proxy materials, we would appreciate an opportunity to discuss the matter with
the staff prior to issuance of its formal response.

As required by Rule 14a-8(j), six copies of this letter are enclosed and a copy is being
forwarded concurrently to Mr. Liguori.

Please acknowledge receipt of this letter on the additional enclosed copy enclosed for this

purpose and return it to our messenger.
Very truly yours, m

Michael E. Cutler

Enclosures

cc:  Mr. Jeffrey L. Herrmann
Mr. Frank N. Liguori
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Frank N. Liguori
One Lighthouse Point
Lloyd Harbor, N.Y. 11743

July 31, 2003

Via U.S. Certified Mail

Mr. XK. Millard, Chairman
Telular Corporation

6§47 North Lakeview Pkwy
Vernon Hills, Illinois 60061

RE: Shareholder Proposal
Dear Mr. Millard:

In the interest of all shéreholders I gubmit the attached
shareholder proposal for inclugsion in the next proxy.

I currently own 473,000 shaxres of the common stock of Telular
Corporation. The shares are held in street name at Prudential
Financial, and I have owned those shares for over one year.

If you would like to discuss the above, feel free to contact

me.
Sincerely,
Frank N. Ligugii
FNL:nb

ce: J. L.Herrmann Telular Corporate Secretary (/
(with Shareholder Proposal attached)



SHAREHOLDER PROPOSAL OF FRANK LIGUORI FOR INCLUSION IN THE
PROXY STATEMENT OF TELULAR CORPORATION

Proposal

Resolved, that the ghareholders of Telular Corporation (the
"Company") hereby request that the Company’s Board of Directors
(1) immediately appoint a committee of independent, non-management
directors of the Company (the"Committee") to explore strategic
alternatives for maximizing shareholder value for Company
shareholders, including, but not limited to, a sale, merger, spinn-
off, saplit-off or divestiture of the Company or a division
thereof; (2) direct the Committee with respect to the exploration of
such strategic alternatives; and (3) direct the Committee to report
to the Board of Directors its findings and recommendations with
respect to the implementation of such a strategic alternatives.

Supporting Statement

The purpose of this proposal is to ensure that the Board of
Directors explores, through a committee of independent, non-
management directors, the various strategic alternatives that may
exist for maximizing shareholder value. The proposal does not
commit the Company to pursue any particular alternative, but simply
commits the Company to seriously explore such alternatives.

To the extent the Company deems this Shareholder Proposal to
contain any procedural or eligibility deficiiencies under 17 CFR
section 240.14a-8, I respectfully request that the Company notify
me promptly thereof so that I may have an opportunity to correct
any such deficiencies.

Dated: July 31, 2003 Frank N. Liguori

One Lighthouse Point
Lloyd Harbor, N.Y. 11743
(631) 385-0200
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CORPORATION

Certified Mail, Return Receipt Requested

Mr. Frank N, Liguori
One Lighthouse Point
Lloyd Harbor, New York 11743

. Dear Mr. Liguori:

We received your proposal for inclusion in the proxy materials for Telular
Corporation’s 2004 annual meeting of shareholders on August 6, 2003.

Rule 14a-8(b)(1) of the proxy rules of the Securities and Exchange Commission
provides that in order to be eligible to submit a proposal, the proponent “must have .
continuously held at least $2,000 in market value . . . of the Company’s securities entitled
t0 be voted on the proposal at the meeting for at least one year by the date” the proposal
is submitted. In addition, the proponent must confirm that he intends to hold the shares
through the date of the meeting. The rules also specify in Rule 14a-8(b)(2)(i) how you
must prove to us your stock ownership if, as you state in your letter, your shares are held
in the name of another record holder. Moreover, the rules specify that each shareholder

“may submit no more than one proposal to a company for a particular sharcholders’
meeting,”

We are enclosing Rule 14a-8 for your reference. You should pay particular
attention to Question 2 (Rule 14a-8(b)(1), 14a-8(b)(2), 14a-8(b)(2)(1)), Question 3 (Rule
14a-8(c)) and Question 6 (Rule 14a-3(f)). '

Telular Corporation intends to omit your proposal from its proxy materials unless
your proposal is amended within 14 calendar days to comply with the eligibility
provisions discussed above and we subsequently determine that the proposal is
appropriate for inclusion under the Securities and Exchange Commission’s proxy rules.

Very truly yours,

Mon

Jeffrey L. Herrmann

Executive Vice President
and Chief Operating Officer
Ce: Kenneth E, Millard
Chairman of the Board
DC: 936308-2

647 North Lokeview Parkway, Varnon Hills, lliincis 60061 USA ¢ Phone 847 247 9400




SEC-REG, FSLR 26,862, Reg. §240.14a-8, [Shareholder Proposals]
[Shareholder Proposals)

Reg. §240.14a-8. This section addresses when a company must include a shareholder’s
proposal in its proxy statement and identify the proposal in its form of proxy when the
company holds an annual or special meeting of shareholders. In summary, in order to
have your shareholder proposal included on a company’s proxy card, and included along
with any supporting statement in its proxy statement, you must be eligible and follow
certain procedures. Under a few specific circumstances, the company is permitted to
exclude your proposal, but only after submitting its reasons to the Commission. We
structured this section in a question-and-answer format so that it is easier to understand.
The references to “you” are to a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company
and/or its board of directors take action, which you intend to present at a meeting of the
company’s shareholders. Your proposal should state as clearly as possible the course of
action that you believe the company shouid follow. If your proposal is placed on the

_company’s proxy card, the company must also provide in the form of proxy means for
shareholders to specify by boxes a choice between approval or disapproval, or abstention.
Unless otherwise indicated, the word “proposal” as used in this section refers both to
your proposal, and to your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to
the company that I am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at
least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on
the proposal at the meeting for at least one year by the date you submit the proposal. You
must continue to hold those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name
appears in the company’s records as a shareholder, the company can verify your
eligibility on its own, although you will still have to provide the company with a written
statement that you intend to continue to hold the securities through the date of the
meeting of shareholders. However, if like many shareholders you are not a registered
holder, the company likely does not know that you are a shareholder, or how many shares
you own. In this case, at the time you submit your proposal, you must prove your
eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record”
holder of your securities (usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously held the securities for at least one year. You
must also include your own written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders; or

DC: 936332-1




(i) The second way to prove ownership applies only if you have filed a Schedule 13D
(8240.13d-101 ), Schedule 13G (§240.13d-102 ), Form 3 (§249.103 of this chapter),
Form 4 (§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or
amendments to those documents or updated forms, reflecting your ownership of the
shares as of or before the date on which the one-year eligibility period begins. If you have
filed one of these documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;

(B) Your written statement that you continuously held the required number of shares
for the one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through
the date of the company’s annual or special meeting.

(¢) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareholders’ meeting.

(d) Question 4: How long can my proposal be?

The proposal, including any accompanying supporting statement, may not exceed 500
words.

(e) Question S: What is the deadline for submitting a proposal? (1) If you are
submitting your proposal for the company’s annual meeting, you can in most cases find
the deadline in last year’s proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than 30
days from last year’s meeting, you can usually find the deadline in one of the company’s
quarterly reports on Form 10-Q (§249.308a of this chapter) or 10-QSB (§249.308b of
this chapter), or in shareholder reports of investment companies under §270.30d-1 of this
chapter of the Investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means, that
permit them to prove the date of delivery. '

(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company’s
principal executive offices not less than 120 calendar days before the date of the
company’s proxy statement released to shareholders in connection with the previous
year’s annual meeting. However, if the company did not hold an annual meeting the
previous year, or if the date of this year’s annual meeting has been changed by more than




30 days from the date of the previous year’s meeting, then the deadline is a reasonable
time before the company begins to print and mail its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a
regularly scheduled annual meeting, the deadline is a reasonable time before the company
begins to print and mail its proxy materials.

(f) Question 6: What if I fail to follow one of the eligibility or procedural
requirements explained in answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural or
eligibility deficiencies, as well as of the time frame for your response. Your response
must be postmarked , or transmitted electronically, no later than 14 days from the date
you received the company’s notification. A company need not provide you such notice of
a deficiency if the deficiency cannot be remedied, such as if you fail to submit a proposal
by the company’s properly determined deadline. If the company intends to exclude the
proposal, it will later have to make a submission under §240.14a-8 and provide you with
a copy under Question 10 below, §240.14a-8(j) .

(2) If you fail in your promise to hold the required number of securities through the
date of the meeting of shareholders, then the company will be permitted to exclude all of
your proposals from its proxy materials for any meeting held in the following two
calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its staff
that my proposal can be excluded?

Except as otherwise noted, the burden is on the company to demonstrate that it is
entitled to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders’ meeting to present
the proposal?

(1) Either you, or your representative who is qualified under state law to present the
proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your
place, you should make sure that you, or your representative, follow the proper state law
procedures for attending the meeting and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic
media, and the company permits you or your representative to present your proposal via
such media, then you may appear through electronic media rather than traveling to the
meeting to appear in person.




(3) If you or your qualified representative fail to appear and present the proposal,
without good Tause, the company will be permitted to exclude all of your proposals from
its proxy materials for any meetings held in the following two calendar years.

(i) Question 9: If I have complied with the procedural requirements, on what
other bases may a company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company’s organization;

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper uniess the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion
of a proposal on grounds that it would violate foreign law if compliance with the foreign
law would result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any
of the Commission’s proxy rules, including §240.14a-9 , which prohibits materially false
or misleading statements in proxy soliciting materials;

(4) Personal grievance, special interest: If the proposal relates to the redress of a
personal claim or grievance against the company or any other person, or if it is designed
to result in a benefit to you, or to further a personal interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5
percent of the company’s total assets at the end of its most recent fiscal year, and for less
than 5 percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company’s business;

(6) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;

(7) Management functions. If the proposal deals with a matter relating to the
company’s ordinary business operations;

(8) Relates to election: If the proposal relates to an election for membership on the
company’s board of directors or analogous governing body;




(9) Conflicts with company s proposal: If the proposal directly conflicts with one of
the company’s own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company’s submission to the Commission under this
section should specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially implemented
the proposal; '

(11) Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company’s
proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s
proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held within 3 calendar years of the last time it was
included if the proposal received:

(1) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i1) Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: 1f the proposal relates to specific amounts of cash or
stock dividends.

(j) Question 10: What procedures must the company follow if it intends to exclude
my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file
its reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and form of proxy with the Commission. The company must
simultaneously provide you with a copy of its submission. The Commission staff may
permit the company to make its submission later than 80 days before the company files
its definitive proxy statement and form of proxy, if the company demonstrates good cause
for missing the deadline.

(2) The company must file six paper copies of the following:

(i) The proposal;




(i1) An explanation of why the company believes that it may exclude the proposal,
which shouldsif possible, refer to the most recent applicable authority, such as prior
Division letters issued under the rule; and

(iit) A supporting opinion of counsel when such reasons are based on matters of state
or foreign law.

(k) Question 11: May I submit my own statement to the Commission responding
to the company’s arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues its response. You should submit six paper copies of your
response.

(1) Question 12: If the company includes my shareholder proposal in its proxy
materials, what information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the
‘number of the company’s voting securities that you hold. However, instead of providing
that information, the company may instead include a statement that it will provide the
information to shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting
statement.

(m) Question 13: What can I do if the company includes in its proxy statement
reasons why it believes shareholders should not vote in favor of my proposal, and I
disagree with some of its statements?

(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own point of
view in your proposal’s supporting statement.

(2) However, if you believe that the company’s opposition to your proposal contains
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-9
, you should promptly send to the Commission staff and the company a letter explaining
the reasons for your view, along with a copy of the company’s statements opposing your
proposal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try to work out your differences with the company by yourself before contacting the
Commission staff.




(3) We require the company to send you a copy of its statements opposing your
proposal before it mails its proxy materials, so that you may bring to our attention any
materially false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of its opposition statements no
later than 5 calendar days after the company receives a copy of your revised proposal; or

(i1) In all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under §240.14a-6 .

[Adopted in Release No. 34-378(A), September 24, 1935; amended in Release No. 34-
1823, August 11, 1938; Release No. 34-4775, December 11, 1952, 17 F. R. 11431,
Release No. 34-4979, February 6, 1954, 19 F. R. 247; by Release No. 34-8206
(177.507), effective with respect to solicitations, consents or authorizations
commenced after February 15, 1968, 32 F. R. 20964, Release No. 34-9784 (178.997),
applicable to all proxy solicitations commenced on or after January 1, 1973, 37 F. R.
23179; Release No. 34, 12999, (180,812 ), November 22, 1976, effective February 1,
1977, 41 F. R. 53000; amended in Release No. 34-15384 (181,766 ), effective for
fiscal years ending on or after December 25, 1978 for initial filings on or after January
15, 1979, 43 F. R. 58530; amended in Release No. 34-16356 (182,358 ), effective
December 31, 1979, 44 F. R. 68764; amended in Release No. 34-16357, effective
December 31, 1979, 44 F. R. 68456; amended in Release No. 34-20091 ({83.417),
effective January 1, 1984 and July 1, 1984, 48 F. R. 38218; Release No. 34-22625
(183.937), effective November 22, 1985, 50 F. R. 48180; Release No. 34-23789
(184.044 ), effective January 20, 1987, 51 F. R. 42048; Release No. 34-25217
(184.211), effective February 1, 1988, 52 F. R. 48977; and Release No. 34-40018
(186,018 ), effective June 29, 1998, 63 F. R. 29106.]

[Compilation reference: 424,012 .]
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Exhibit C

[August 19, 2003, Shareholder Letter Attached]



FRaNK N. LIGUORI 3//7/03
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Prudential Securitiss 83 Froshiich Farm Boulevard
A Division of WACHUVIA SECURITIES, LLC Woodbury, NY 11797

Tel $16 677-5500 800 874-9784
Fax 516 921-1310

August 18, 2003

Mr. Frank Liguori
1 Lighthouse Road
Lloyd Harbor, NY 11743

Dear Mr. Liguori:
This letter will confirm that our statement records confirm that you
have held 473,000 shares of Telular Corporation (WRLS) since

August 2002. I have enclosed a copy of both your current and 3
August 31, 2002 statement reflecting the 473,000 shares of Telular. ‘

Please contact me if you require additional information.
Sincerely,

D. Roger Gaeckler
Sr. Vice President — Investments

{Ta76 of NE0 VAL \ Q_,,,l.-{to"
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FPrank N. Liguori
One Lighthouse Point
Lloyd Harbor, N.Y. 11743

July 31, 2003

Via U.8. Certified Mail

Mr. K. Millard, Chairman
Telular Corporation

647 North Lakeview Pkwy
Vernon Hills, Illinois 60061

RE: Shareholder Proposal

Dear Mr. Miff;;d:

In the interest of all sharshoclders I submit the attached
shareholder proposal for inclusion in the next proxy.

I currently own 473,000 shares of the common stock of Telular’
Corporation. The shares are held in street name at Prudential
Financial, and I have owned those shares for over one year.

If you would like to discuss the above, feel free to c¢ontact

me.
Sincerely,
7’2/4»4/%“‘
Frank N.

FNL:nb

cc: J. L.Herrmann Telular COrporate Secretary,”
(with Shareholder Proposal attached)



s m———

SHAREHOLDER PROPOSAL OF FRANK LIGUORI FOR INCLUSION IN THE
PROXY STATEMENT OF TELULAR CORPORATION

Exoposal

Resolved, that the shareholders of Telular Corporation (the
"Company") hereby request that the Company’s Board of Directors
(1) immediately appoint a committee of independent, non-management

-directors of the Company (the"Committee”) to explore strategic

alternatives for maximizing shareholder value for Company

shareholders, including, but not limited to, a sale, merger, spirn-

off, split-off or divestiture of the Company or a division

thereof; (2) direct the Committee with respect to the exploration of ~
such strategic alternatives; and (3) direct the Committee to report.

to the Board of Directors its findinga and recommendations witch

respect to the implementation of such a strategic alternatives.

Supporting Statement

The purpose of this proposal is to ensure that the Board of
Directors explores, through a committee of independent, non-
management directors, the various strategic alternatives that may
exist for maximizing shareholder value. The propesal does not
commit the Company to pursue any particular alternative, but simply
commits the Company to sericusly explore such alternatives,

To the extent the Company deems this Shareholder Prcposal to
contain any procedural or eligibility deficiiencies under 17 7FR
section 240.14a-8, I respectfully request that the Company notify
me promptly thereof so that I may have an opportunity to correct
any such deficiencies. -

Dated: July 31, 2003 Frank N. Ligueri
One Lighthouse Point
Lloyd Harbor, N.Y. 11743
(631) 385-0200

TOTAL P.OS



N ) e d LU TR aw
.4,........_...__._,.4.__.._...____.__.._..:_...__......__.. ey BIRILIse

ysantis o
P%.wuwﬁ #&E

\.M.O%V .-v.als\\\N..\h.\\..uv‘ lﬁbxdsg
N\«SWS\A\Q« h(r.v.\\pou‘\a‘v‘ \*\\Q\p\ .
m. COPbINI Sunnmiiysypy NA\\R%Q

Tty ey

L1 0 e TTT YR _t
, _‘._,&_.:_-::_::::_..!.
'@Nm - -

LTI TL LY
. _:-3:.:_-,........,,.u..u._.‘
“-th"“oﬁl” 1 ) . - lllIs.-

m -. L ot




COVINGTON & BURLING

Exhibit D

[August 18, 2003, Broker Letter Attached]



Prudential Securitiss 88 Froghlich Farm Boulevard

A Division of WACHOVIA SECURITIES, LLC Woodbury, NY 11797
Tel $16 677-5500 800 874-9784
- Fax 516 9211310
August 18, 2003
Mr. Frank Liguori

1 Lighthouse Road
Lloyd Harbor, NY 11743

Dear Mr. Liguori:

This letter will confirm that our statement records confirm that you

have held 473,000 shares of Telular Corporation (WRLS) since -
August 2002. I have enclosed a copy of both your current and :
August 31, 2002 statement reflecting the 473,000 shares of Telular.

Please contact me if you require additional information.

Sincerely,

@?,3,.)3%%.

D. Roger Gaeckler
Sr. Vice President — Investments
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Exhibit E

[September 9, 2003, Company Letter Attached]



989 TELULAR

e CORPORATION

September 9, 2003

Certified Mail, Return Receipt Requested

Mr. D. Roger Gaeckler

. 8r. Vice President - Investments
Prudential Securities
88 Froehlich Farm Boulevard
Woodbury, NY 11797

- Dear Mr. Gaeckler:

We received a copy of your letter addressed to Mr. Frank Liguori, dated August

18, 2003, indicating that Mr. Liguori has held 473,000 shares of Telular Corporation
since “August 2002.”

Rule 142-8(b)(2) of the proxy rules of the Securities and Exchange Commission
specifies how Mr. Liguori must prove to us his stock ownership if his shares are held in
the name of another record holder. The records we have received do not satisfy the
requirements of Rule 14a-8(b)(2)(i) listed under Question 2 of the SEC’s rules, which, in
part, call for him to:

submit to the company a written statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year.

To assist us in determining whether Mr. Liguori has satisfied the requirements of
Rule 143-8(b)(2) of the proxy rules of the Securities and Exchange Commission, please
confirm to us in writing whether Mr. Liguori has continucusly held his shares since
August 6, 2002, as we received his shareholder proposal on August 6, 2003.

Telular Corporation intends to omit Mr. Liguori’s proposal from its proxy materials
unless (1) you promptly confirm the foregoing to us and (2) we subsequently determine
that the proposal is appropriate for inclusion under the Securities and Exchange
Commission’s proxy rules.

DC: 952338-2

647 North Lokeview Parkway, Vernon Hills, fllinois 60061 USA « Phone 847 247 9400



¢c. Mr, Frank N. Liguori
One Lighthouse Point
Lloyd Harbor, NY 11743

Kenneth Millard _
Chairman of the Board

Very truly yours,

Je ‘L. Herrmann

Executive Vice President
and Chief Operating Officer
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Exhibit F

[September 15, 2003, Broker Letter Attached]



Prugigntial Securities 88 Froahlich Farm Boulevard
A Division of WACHOVIA SECURITIES, LLC Woodbury, NY 11797

Tel 516 §77-5500 800 874-9784
Fax 518 821-1310

September 15, 2003

Mr. Jeffrey Herrmann
Executive Vice President
Chief Operating Officer
Telular Corporation

647 North Lakeview Parkway
Vernon Hills, Ill, 60061

Dear Mr. Herrmann:

I have received your carrespondence of September 9%, 2003 regarding ownership of Telular
shares by Mr. Frank Liguori,

Our records indicate that Mr. Liguori held 472,800 shares of Telular Corporation outright at the
end of July 2002, and also that he held additional 200 shares in options, which were exercised, in
carly August 2002, Since he has never sold ary shares of Telular stock in any accounts with
which I provide assistance, you can assume that he has held at least 472,800 continuously prior to
August 6%, 2002 through the present. I believe that he holds additiona! shares elsewhere, but that

would have to be confirmed directly with Mr. Liguori. In any case, it is my understanding that he
easily surpasses the requisite mumber of shares held continuously to warrant consideration of any
proposals that he has submitted for proxy. That, however, is a matter for discussion between Mr.
Liguori and you.

Regarding this matter, I am pleased to have received a letter from you because you have not
returned any of my recent phone calls. Considering that my clienfs and I have been loyal
shareholders for many years, it is both surprising and disappainting to be ignored. I trust that you
will not forget that we supparted Telular during the periods of timé when its shares were under
severe pressure. Although, to this point, not one of my clients has a profitable position, you have
never received any serious complaint ar criticism from us. Therefore, you may understand why [
am expressing concern that, with the exception of your recent letter, I have not been contacted by
you, nor have you picked up the phone to take my calls.

-

Please contact me if you require additional information.

Sincerely,

%;M&/

kler
Sr. Vice President — Investments

¢c. Mr. Frank Liguori

Wahewls Sansfied, UL Werber NYSE/SPG




Frank N. Liguori
1 Lighthouse Point
Lloyd Harbor, New York 11743
(631) 385-0200

October 17, 2003

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, DC 20549

RE: Telular Corporation: Attempted Rejection
of Shareholder Proposal

Ladies and Gentlemen:

I write in response to the September 22, 2003 letter (“Letter”) to you by Michael E.
Cutler, counsel for Telular Corporation (“Telular”), regarding the shareholder proposal and support-
ing statement (“Proposal”) that I submitted to Telular for inclusion in Telular’s proxy material for its
2004 Annual Meeting of Shareholders. Telular requests confirmation that it will not be subjected to
any enforcement action by the Securities and Exchange Commission (“Commission”) if Telular
omits my Proposal from its proxy materials. Telular argues that my Proposal is excludable under
Rule 14a-8(i)(7) under the Securities Exchange Act of 1934 because it deals with a matter relating to
the Company’s “ordinary business operations.” For the following reasons, I respectfully disagree
with Telular’s assertion:

1. My Proposal

My proposal and supporting statement provide:

Proposal

“Resolved, that the shareholders of Telular Corporation (the ‘Company’) hereby re-
quest that the Company’s Board of Directors (1) immediately appoint a committee of
independent, non-management directors of the Company (the ‘Committee’) to explore
strategic alternatives for maximizing shareholder value, for Company shareholders,
including, but not limited to, a sale, merger, spinn-off [sic], split-off or divestiture of
the Company or a division thereof, (2) direct the Committee with respect to the explo-
ration of such strategic alternatives; and (3) direct the Committee to report to the Board
of Directors its findings and recommendations with respect to the implementation of
strategic alternatives.” (Emphasis added)



Supporting Statement

“The purpose of this proposal is to ensure that the Board of Directors explores, through
a committee of independent, non-management directors, the various strategic alterna-
tives that may exist for maximizing shareholder value. The proposal does not commit
the Company to pursue any particular alternative, but simply commits the Company to
seriously explore such alternatives.”

2. Argument

The language of my Proposal indicates that the strategic alternatives that are to be
considered include a “sale, a merger, spin[]-offs, split-offs, or divestiture of [Telular] or a division
thereof.” The creation of an independent committee of the Board of Directors and the extraordinary
transactions contemplated by my Proposal are hardly “ordinary course of business” events.

The purpose of the ordinary business exception is to allow management to run the
company on a day-to-day basis and to prevent the shareholders from *“’micro-manag[ing]’” the com-
pany by probing into matters about which they are not able to make an informed judgment. See Ex-
change Act Release No. 34-40018 (May 21, 1998). Regarding ordinary business, “[e]xamples in-
clude the management of the workforce, such as the hiring, promotion, and termination of employ-
ees, decisions on production quality and quantity, and the retention of suppliers.” Id. The undertak-
ings and transactions contemplated by my Proposal do not fall within the “ordinary business” excep-
tion.

Telular cites certain no-action letters that are inapplicable to my Proposal. For exam-
ple, in Archon Corporation, (March 10, 2003) the Staff recommended no action pursuant to Rule
14a-8(i)(10), as the proposal had already been implemented, not 14a-8(i)(7). In Sears Roebuck &
Co. (February 7, 2000), the shareholder proposal sought to have the company “hire an investment
banking firm,” but failed to elaborate on what the firm was to do. In E*Trade Group (October 31
2000), the Staff appears to have recommended no-action because the shareholder had not satisfied
the minimum share ownership requirements pursuant to Rules 14a-8(b) and 14a-8(f).

My Proposal is similar to the one upheld in Student Loan Corporation (March 18,
1999), which requested that the company “engage the services of a nationally recognized investment
banking firm . . . to explore all alternatives to enhance the value of the company including, but not
limited to the possibility of a sale or merger of the Company, or premium tender offer share repur-
chases of the stock of the Company, and to present to the shareholders within three months of the
scheduled 1999 Annual Meeting a plan for maximizing shareholder value.”

In this post-Sarbanes-Oxley Act era — in which the SEC has championed the rights
of shareholders to be kept better informed of their companies’ financial/accounting activities and to
more easily communicate their views concerning issues such as those addressed in my Proposal —
Telular’s attempt to squelch my Proposal is a dramatic step backwards. 1 respectfully urge the Staff
to require Telular to include my Proposal in its upcoming proxy materials.




As required by Rule 14a-8(j), six copies of this letter are enclosed and a copy is being
forwarded to counsel for Telular.

Please acknowledge receipt of this letter on the additional enclosed copy enclosed for
this purpose and return it to me via the enclosed pre-paid envelope.

Thank you for your consideration.

Respectfully submitted,

Frank N. Li @OMWW

VIA FIRST CLASS MAIL

cc: Michael E. Cutler, Esq.
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October 24, 2003

BY HAND

U.S. Securities and Exchange Commission

Division of Corporation Finance
Office of Chief Counsel

450 Fifth Street, N.W.
Washington, DC 20549

Re: Telular Corporation -- Omission of Shareholder Proposal fro
Material

Ladies and Gentlemen:

This letter is submitted on behalf of our client, Telular Corporation, a Delaware
corporation (the “Company’’), in response to the October 17, 2003, letter to the Securities and

Exchange Commission (the “Commission”) by Frank N. Liguori (the “Liguori Response Letter”)
regarding a shareholder proposal and supporting statement (the “Liguori Shareholder Proposal”)
that Mr. Liguori submitted to the Company for inclusion in Telular’s proxy material for its 2004

Annual Meeting of Shareholders. A copy of the Liguori Response Letter is attached hereto as
Exhibit A.

On September 22, 2003, we submitted a letter (the “No-Action Letter Request”) to
request confirmation from the staff of the Division of Corporation Finance that it will not

recommend an enforcement action to the Commission if the Liguori Shareholder Proposal (as
described in the No-Action Letter Request) is omitted from the Company’s proxy material for its
2004 Annual Meeting of Shareholders. The Liguori Response Letter is Mr. Liguori’s response to
the No-Action Letter Request.

Request.

For the reasons set forth below, we respectfully disagree with a number of assertions in
the Liguori Response Letter and again request the relief specified in the No-Action Letter
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U.S. Securities and Exchange Commission
October 24, 2003
Page 2

L. Discussion

A. The No-Action Letter Request Cites Precedents That Are Directly Applicable
to the Liguori Shareholder Proposal.

In the Liguori Response Letter, Mr. Liguori makes several statements suggesting that the
No-Action Letter Request improperly cites precedents that are otherwise inapplicable to the
Liguori Shareholder Proposal. It states:

Telular cites certain no-action letters that are inapplicable to my Proposal.
For example, in Archon Corporation, (March 10, 2003) the Staff
recommended no action pursuant to Rule 14a-8(i)(10), as the proposal had
already been implemented, not 14a-8(i)(7). In Sears Roebuck & Co.
(February 7, 2000), the shareholder proposal sought to have the company
“hire an investment banking firm,” but failed to elaborate on what the firm
was to do. In E*Trade Group (October 31, 2000), the Staff appears to
have recommended no-action because the shareholder had not satisfied the
minimum share ownership requirements pursuant to Rules 14a-8(b) and
14a-8(f).

Contrary to Mr. Liguori’s claims, however, each of the no-action letters cited in this
excerpt are directly applicable to the Liguori Shareholder Proposal and stand for the proposals
cited in the No-Action Letter Request. This is explained in greater detail below.

1. Archon Corporation (March 10, 2003)

In contrast to Mr. Liguori’s assertion that *“the staff recommended no action pursuant to
Rule 14a-8(1)(10),” in Archon Corporation (March 10, 2003), the Office of Chief Counsel of the
Division of Corporation Finance (the “Office of Chief Counsel”) specifically stated

There appears to be some basis for your view that Archon may exclude the
proposal under rule 14a-8(1)(7). We note that the proposal appears to
relate to non-extraordinary transactions. Accordingly, we will not
recommend enforcement action to the Commission if Archon omits the
proposal from its proxy materials in reliance on rule 14a-8(1)(7). In
reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Archon relies.

It is thus clear that the Office of Chief Counsel did not address Rule 142a-8(i)(10) in
reaching its conclusion, notwithstanding Mr. Liguori’s assertion to the contrary, but rather based
its decision on Rule 14a-8(i)(7). A copy of Archon Corporation (March 10, 2003), including
filings by counsel and the response of the Office of Chief Counsel, is attached hereto as Exhibit
B.
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U.S. Securities and Exchange Commission
October 24, 2003
Page 3

2. Sears Roebuck & Co. (February 7, 2000)

Mr. Liguori asserts in this case that the “shareholder proposal sought to have the
company ‘hire an investment banking firm,” but failed to elaborate on what the firm was to do.”
This is, however, incorrect. Sears, Roebuck & Co. received three separate shareholder proposals
from Mr. William Steiner during late 1999 and early 2000. The first requested that Sears “hire
an investment banking firm to arrange for the sale of all or parts of the Company.” Sears
submitted a letter to the staff of the Division of Corporation Finance on December 22, 1999,
requesting confirmation that the staff would not recommend an enforcement action to the
Commission for omitting the proposal from Sears’ proxy materials, and asserting Rule 14a-
8(1)(7) as the basis for exclusion.

In response to receiving a copy of Sears’ submission to the Commission, Mr. Steiner
modified his original proposal, requesting that Sears hire an investment banking firm to arrange
for the “sale of all of the Company” and making certain other significant modifications. In
response, Sears submitted a letter to the staff of the Division of Corporation Finance on January
14, 2000, requesting confirmation that it would not recommend an enforcement action to the
Commission for omitting the proposal from Sears’ proxy materials, this time asserting that Mr.
Steiner’s original proposal had been withdrawn and that the “new” proposal was submitted after
the deadline established by Sears for submission of shareholder proposals in accordance with
Rule 14a-8(e).

In response receiving a copy of Sears’ second submission to the Commission, Mr. Steiner
again modified his original proposal, this time simply requesting that Sears hire an investment
banking firm, with no specific mandate. Sears submitted a letter to the staff of the Division of
Corporation Finance on January 26, 2000, requesting confirmation that it would not recommend
an enforcement action to the Commission for omitting the proposal from Sears’ proxy materials,
again asserting that Mr. Steiner’s original proposal had been withdrawn, that the further revised
proposal had been substantially implemented in accordance with Rule 14a-8(1)(10) and that the
further revised proposal was submitted after the deadline established by Sears for submission of
shareholder proposals in accordance with Rule 14a-8(e).

In response, Office of Chief Counsel considered Mr. Steiner to have made two
submissions: the first relating to the hiring of an investment banking firm to arrange for the sale
of all or parts of Sears, and the second relating to the hiring of an investment banking firm to
arrange for the sale of all of Sears. The Office of Chief Counsel then specifically stated:

There appears to be some basis for your view that Sears may
exclude the first proposal under rule 14a-8(i)(7) as relating to its
ordinary business operations. We note that the first proposal
appears to relate in part to non-extraordinary transactions.
Accordingly, we will not recommend enforcement action to the
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Commission if Sears omits the first proposal from its proxy
materials in reliance on rule 14a-8(i)(7).

There appears to be some basis for your view that Sears may
exclude the second proposal under rule 14a-8(e)(2) because Sears
received it after the deadline for submitting proposals.
Accordingly, we will not recommend enforcement action to the
Commission if Sears omits the second proposal from its proxy
materials in reliance on rule 14a-8(e)(2).

It is thus clear that, contrary to Mr. Liguori’s assertion, Mr. Steiner did elaborate on what
Sears was to do upon hiring an investment bank in his first proposal. But the Office of Chief
Counsel nevertheless specifically concurred with Sears that it had some basis for excluding this
proposal under Rule 14a-8(i)(7). A copy of Sears, Roebuck & Co. (February 7, 2000), including
filings by counsel and the response of the Office of Chief Counsel, are attached hereto as Exhibit
C.

3. E*Trade (October 31, 2000)

In contrast to Mr. Liguori’s assertion that “the Staff appears to have recommended no-
action because the shareholder had not satisfied the minimum share ownership requirements
pursuant to Rules 14a-8(b) and 14a-8(f)”, in E*Trade Group (October 32, 2000), the Office of
Chief Counsel specifically stated:

The proposal relates to E¥XTRADE establishing a Shareholder
Value Committee for the purpose of advising the board on
potential mechanisms for increasing shareholder value.

There appears to be some basis for your view that E¥XTRADE may
exclude the proposal under rule 14a-8(i)(7). We note in particular
that, although the proposal appears to address matters outside the
scope of ordinary business, subparts “c.” and “d.” relate to
E*TRADE’s ordinary business operations. Accordingly, insofar as
it has not been the Division’s practice to permit revisions under
rule 14a-8(i)(7), we will not recommend enforcement action to the
Commission if EXTRADE omits the proposal from its proxy
materials in reliance on rule 14a-8(i)(7). In reaching this position,
we have not found it necessary to address the alternative bases for
omission upon which E*TRADE relies.
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It is thus clear that the Office of Chief Counsel did not address Rules 14a-8(b) and 14a-
8(f) in responding to E*Trade, notwithstanding Mr. Liguori’s assertion to the contrary. A copy
of E*Trade Group (October 31, 2000), including filings by counsel and the response of the
Office of Chief Counsel, are attached hereto as Exhibit D.

B. The Liguori Response Letter Cites Precedent That Is Not Directly Applicable
to the Liguori Shareholder Proposal.

Contrary to Mr. Liguori’s assertion, the Liguori Shareholder Proposal is distinguishable
from the proposal found in Student Loan Corporation (March 18, 1999) and may be excluded on
the basis of the precedents cited in the No-Action Letter Request." Unlike the proposal in
Student Loan Corporation (March 18, 1999), which did not expressly identify non-extraordinary
transactions, the Liguori Shareholder Proposal itself expressly enumerates suggested strategic
alternatives for maximizing shareholder value that are non-extraordinary transactions, namely
“sale . . ., spin[]-off, split-off or divestiture of the Company or a division thereof.” (emphasis
added.) As stated in the No-Action Letter Request, the Company’s Board of Directors retains, in
accordance with its authority to manage the business and affairs of the Company under Delaware
law, the power to engage in sales, spin-offs and divestments of divisions of the Company, which
are not extraordinary transactions requiring stockholder approval.

Consequently, the Liguori Shareholder Proposal is far closer to the original proposal in
the Sears letter, cited above, which referred to “sale of all or parts of the Company,” than it is to
the Student Loan Corporation proposal. As Sears and the other no-action letters cited in our
original No-Action Letter Request indicate, the staff has consistently granted requested no-action
relief pursuant to Rule 14a-8(i)(7) where the shareholder proposal was determined to expressly
relate even in part to non-extraordinary matters that constituted part of the company’s ordinary
business operations. '

I1. Conclusion

In view of the fact that the Liguori Shareholder Proposal deals with a matter relating to
the Company’s ordinary business operations, we re-assert our opinion in the No-Action Letter

! The proposal in Student Loan Corporation read, in full:

Resolved, that the shareholders of Student Loan Corporation recommend that the board
of directors engage the services of a nationally recognized investment banking firm, with
which it or its parent Citigroup has minimal current investment banking involvement, to
explore all alternatives to enhance the value of the Company, including, but not limited to
the possible sale or merger of the Company, or premium tender offer share repurchases of
the stock of the Company, and to present to the shareholders within three months of the
scheduled 1999 Annual Meeting a plan for maximizing shareholder value.
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Request that the Company, in accordance with Rule 14a-8(i)(7), is permitted to omit
Mr. Liguori’s shareholder proposal from its proxy material for the 2004 Annual Meeting of
Shareholders.

Based on the foregoing, the Company respectfully requests the advice of the staff that it
will not recommend enforcement action to the Commission if the Company omits the
shareholder proposal described above from its proxy materials for the 2004 Annual Meeting of
Shareholders. If the staff disagrees with our conclusion that this portion of the proposal may be
omitted from the proxy materials, we would appreciate an opportunity to discuss the matter with
the staff prior to issuance of its formal response.

As required by Rule 14a-8(j), six copies of this letter are enclosed and a copy is being
forwarded concurrently to Mr. Liguori.

Please acknowledge receipt of this letter on the additional enclosed copy enclosed for this

purpose and return it to our messenger.
Very truly yours, é\k

ichael E. Cutler

Enclosures

cc: Mr. Jeffrey L. Herrmann
Mr. Frank N. Liguori



CoVINGTON & BURLING

Exhibit A

[October 17, 2003, Shareholder Letter Attached]



Frank N. Liguori
1 Lighthouse Point
Lloyd Harbor, New York 11743
(631) 385-0200

October 17, 2003

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, DC 20549

RE: Telular Corporation: Attempted Rejection
of Shareholder Proposal

Ladies and Gentlemen:

I write in response to the September 22, 2003 letter (“‘Letter”) to you by Michael E.
Cutler, counsel for Telular Corporation (“Telular™), regarding the shareholder proposal and support-
ing statement (*“‘Proposal”) that I submitted to Telular for inclusion in Telular’s proxy material for its
2004 Annual Meeting of Shareholders. Telular requests confirmation that it will not be subjected to
any enforcement action by the Securities and Exchange Commission (“Commission™) if Telular
omits my Proposal from its proxy materials. Telular argues that my Proposal is excludable under
Rule 14a-8(i)(7) under the Securities Exchange Act of 1934 because it deals with a matter relating to
the Company’s “ordinary business operations.” For the following reasons, I respectfully disagree
with Telular’s assertion:

1. My Proposal

My proposal and supporting statement provide:

Proposal

“Resolved, that the shareholders of Telular Corporation (the ‘Company’) hereby re-
quest that the Company’s Board of Directors (1) immediately appoint a committee of
independent, non-management directors of the Company (the ‘Committee’) to explore
strategic alternatives for maximizing shareholder value, for Company shareholders,
including, but not limited to, a sale, merger, spinn-off [sic], split-off or divestiture of
the Company or a division thereof, (2) direct the Committee with respect to the explo-
ration of such strategic alternatives; and (3) direct the Committee to report to the Board
of Directors its findings and recommendations with respect to the implementation of
strategic alternatives.” (Emphasis added)



Supporting Statement

“The purpose of this proposal is to ensure that the Board of Directors explores, through
a commuittee of independent, non-management directors, the various strategic alterna-
tives that may exist for maximizing shareholder value. The proposal does not commit
the Company to pursue any particular alternative, but simply commits the Company to
seriously explore such alternatives.”

2. Argument

The language of my Proposal indicates that the strategic alternatives that are to be
considered include a “sale, a rerger, spin[]-offs, split-offs, or divestiture of [Teiular] or a division
thereof.” The creation of an independent committee of the Board of Directors and the extraordinary
transactions contemplated by my Proposal are hardly “ordinary course of business” events.

The purpose of the ordinary business exception is to allow management to run the
company on a day-to-day basis and to prevent the shareholders from “’micro-manag[ing]’” the com-
pany by probing into matters about which they are not able to make an informed judgment. See Ex-
change Act Release No. 34-40018 (May 21, 1998). Regarding ordinary business, “{e]xamples in-
clude the management of the workforce, such as the hiring, promotion, and termination of employ- -
ees, decisions on production quality and quantity, and the retention of suppliers.” /d. The undertak-
ings and transactions contemplated by my Proposal do not fall within the “ordinary business™ excep-
tion.

Telular cites certain no-action letters that are inapplicable to my Proposal. For exam-
ple, in Archon Corporation, (March 10, 2003) the Staff recommended no action pursuant to Rule
14a-8(i)(10), as the proposal had already been implemented, not 14a-8(i)(7). In Sears Roebuck &
Co. (February 7, 2000), the shareholder proposal sought to have the company “hire an investment
banking firm,” but failed to elaborate on what the firm was to do. In E*Trade Group (October 31
2000), the Staff appears to have recommended no-action because the shareholder had not satisfied
the minimum share ownership requirements pursuant to Rules 14a-8(b) and 14a-3(f).

My Proposal is similar to the one upheld in Student Loan Corporation (March 18,
1999), which requested that the company “‘engage the services of a nationally recognized investment
banking firm . . . to explore all alternatives to enhance the value of the company including, but not
limited to the possibility of a sale or merger of the Company, or premium tender offer share repur-
chases of the stock of the Company, and to present to the shareholders within three months of the
scheduled 1999 Annual Meeting a plan for maximizing shareholder value.”

In this post-Sarbanes-Oxley Act era — in which the SEC has championed the rights
of shareholders to be kept better informed of their companies’ financial/accounting activities and to
more easily communicate their views concerning issues such as those addressed in my Proposal —
Telular’s attempt to squelch my Proposal is a dramatic step backwards. [ respectfully urge the Staff
to require Telular to include my Proposal in its upcoming proxy materials.



As required by Rule 14a-8(j), six copies of this letter are enclosed and a copy is being
forwarded to counsel for Telular.

Please acknowledge receipt of this letter on the additional enclosed copy enclosed for
this purpose and return it to me via the enclosed pre-paid envelope.

Thank you for your consideration.

Respectfully submitted,

Frank N. Liguori

VIA FIRST CLASS MAIL

cc: Michael E. Cutler, Esq.
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION.
WASHINGTON. D.C. 20549

DiviSIiON OF :
CORPFORATION FINANCE

March 10,2003

Karen E. Bertero )
Gibson, Dunn & Crutcher LLP o B \an/..@{/

333 South Grand Avenue focpon )

Los Angeles, CA 90071-3197

ety

RE: = Archon Corporation o Ry ‘7/J[) ZELLS

Incoming letter dated January 21, 2003

Dear Ms. Bertero:

This is in response to your letter dated January 21, 2003 concerning the
shareholder proposal sitbmitted to Archon by SOLMIROG LTD. Our response is
attached to the'ericlosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of

the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Bten il liwn
Martin P. Dunn
Deputy Director
Enclosures

cc:  Jordan Rogers
- SOLMIROG LTD.
P.0.Box 1310
Beaumont, TX 77704




March 10, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: - Archon Corporation
Incoming letter dated January 21, 2003

The proposal requests that the board of directors appoint a committee of
independent directors to authorize and direct an investment banking firm to explore
alternatives to maximize shareholder value. : :

- There appears to be some basis for your view that Archon may exclude the
proposal under rule 14a-8(i)(7). We note that the proposal appears to relate to
non-extraordinary transactions. Accordingly, we will not recommend enforcement action
to the Commission if Archon omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Archon relies.

Sincerely,
Jennifer Bowes
Attorney~Advisor




GIBSON,DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LINBILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

333 South Grand Avenue Los Angeles, California 90071-3197
(213) 225-7000

www.gibsondunn.com

kbertzro@gibsondunn.com

January 21, 2003

Direct Dial

Chient No.
(213) 229-7360 C 80267-00046
Fax No.

(213) 229-6360
VIA HAND DELIVERY

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 W, Fifth Street, N.'W.
Washington, D.C. 20549

Re:  Shareholder Proposal of Solmirog Ltd.
Securities Exchange Act of 1934 - Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that it is the intention of our client, Archon Corporation
(“Archon” or the "Company"), to omit from its proxy statement and form of proxy for Archon’s
2003 Annual Meeting of Stockholders (collectively, the “2003 Proxy Materials™) the shareholder
proposal (the "Proposal”) and the statement in support thereof (the “Supporting Statement”)
received from Solmirog Ltd. (the “Proponent”). The Proposal provides as follows:

RESOLVED, that the shareholders of Archon Corporation ("Archon") hereby
request that the Board of Directors (1) appoint a committee of independent, non-
management directors that would be authorized and directed to explore strategic’
alternatives to maximize shareholder value, (2) instruct such committee to retain a
leading investment banking firm to advise the committee with respect .to such
strategic alternatives, and (3) authorize the committee and investment banking
firm to implement the repurchase program authorized by the Board of Directors in

March 2002.

A copy of the letter from the Proponent containing the Proposal and Supporting Statement is

attached hereto as Exhibit A.

LOS ANGELES NEW YORK WASHINGTON. D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH ORANGE COUNTY CENTUR_YCITY DALLAS DENVER
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On behalf of our client, we hereby notify the Division of Corporation Finance of
Archon’s intention to exclude the Proposal and the Supporting Statement from its 2003 Proxy
Materials on the bases set forth below, and we respectfully request that the staff of the Division
of Corporation Finance (the “Staff”) concur in our view that the Proposal is excludable on the
bases set forth below.

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments. Also in accordance with Rule 14a-8(j), a copy of this letter and its attachments is
being mailed on this date to the Proponent, informing it of Archon’s intention to omit the
Proposal and the Supporting Statement from the 2003 Proxy Materials. Archon intends to begin
~ distribution of its definitive 2003 Proxy Materials on or after April 11, 2003. Accordingly,
pursuant to Rule 14a-8(3), this letter is being submitted not less than 80 days before Archon files

its definitive materials and form of proxy with the Secunities and Exchange Commission (the
. HSECU) ,

BASES FOR EXCLUSION

We believe the Proposal and the Supporting Statement may be properly excluded from
the 2003 Proxy Matenals for the following reasons:

1. pursuant to Rule 14a-8(b)(1), because the Proponent is not the owner of securities
entitled to vote on the Proposal;

- 2. pursuént to Rule 14a-8(i)(7), because the Proposal concerns Archon's ordinary
business operations; and

3. pursuanf to Rule 14a-8(i)(3), because the Supporting Statement contains false and
misleading statements in violation of Rule 14a-9.

We also believe that at a portidn of the Proposal may be excluded for the following
reason:

4, pursuant to Rule 14a-(i)(10), because the Company has substantially comphed
with a portion of the Proposal.

1. Under Rule 14a-8(b)(1), the Company May Exclude the Proposal and the
. Supporting Statement Because the Proponent is not the Owner of Securities Entitled
to Vote on the Proposal. :

Archon believes that the Proposal and the Supporting Statement may be excluded from
its 2003 Proxy Materials because the Proponent does not own securities entitled to vote on the
Proposal. Rule 14a-8(b)(1) provides, in part, that "{i]n order to be eligible to submit a proposal,
[a shareholder] must have continuously held at least $2,000 in market value, or 1%, of the
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company’s securities entitled to vote on the proposal at the meeting for at least one year by the
date {the shareholder submits] the proposal." (emphasis added) In its December 12, 2002 letter,
the Proponent stated that it holds shares of the Company’s Preferred Stock. See Exhibit A.
Since, as described below, the Preferred Stock 1s not eligible to vote on the Proposal, Archon
sent a response letter dated December 20, 2002 to the Proponent within fourteen days of its
receipt of the Proponent's letter, informing the Proponent that it was not eligible to submit the
Proposal because it did not own securities entitled to vote on the Proposal and indicating that the
Proponent's response had to be postmarked within fourteen days of receiving Archon's letter.
See Exhibit B. Archon's December 20 letter was sent to the Proponent on December 20, 2002

~ via facsimile and via regular mail. Archon no longer has a copy of the confirmation that the
Proponent received the facsimile. However, in the statement attached hereto as Exhibit C
Charles Sandefur, Archon'sChief Financial Officer, confirms that he personally faxed the
December 20 letter to the Proponent on December 20, 2002 and that he received a confirmation
that the facsimile was successfully sent on that date. The fourteen days period to respond to
Archon's letter expired on January 3, 2003, and to date, the Proponent has not responded to the
letter. : ' :

Archon has two classes of stock outstanding: common stock and exchangeable
redeemable preferred stock (the "Preferred Stock"). Section 5(a) of the Certificate of
Designation of the Preferred Stock, attached hereto as Exhibit D, provides that the Preferred
Stock has no voting rights except as provided in that Section 5. Sections 5(b) and (c) describe
the limited voting rights of the Preferred Stock. The Preferred Stock may only vote to (i) to
approve or reject a proposed authorization, creation, issuance or increase in the authorized or
issued amount of any preferred stock ranking on parity with or senior to the Preferred Stock, (ii)
to approve or reject a proposed amendment, alteration, repeal or other change to Archon's articles
of incorporation that would materially and adversely affect the rights, preferences, power or
privileges of the Preferred Stock or (iii) to elect a Preferred Stock special director, if such a
directorship exists. The Proposal requests that Archon's Board of Directors form a committee
and hire investment bankers to consider strategic alternatives to maximize shareholder value and
that the committee and investment bankers implement a previously approved preferred stock
repurchase program. Since these matters are not within the limited voting nghts described
above, the Proponent, as a holder of the Company's Preferred Stock, would not be entitled to
vote on the Proposal. .

The Staff has recently confirmed and has consistently found that a proponent of a
stockholder proposal must hold the class of securities eligible to vote on a proposal in order to
_ submit that proposal. See, e.g., The New York Times Co. (avail. Jan. 3, 2003) (finding that a
stockholder proposal could be excluded because the stockholder held nonvoting shares of
common stock); Media General, Inc. (avail. Mar. 20, 2002) (recommending no action if a
shareholder proposal submitted by a shareholder holding stock only entitled to vote on certain
matters which did not include the subject matter of the proposal was excluded from the proxy
materials); OshKosh B'Gosh, Inc. (avail. Mar. 19, 2001) (noting the company's representation
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that "holders of OshKosh B'Gosh's Class A stock are entitled to vote only on certain matters
which do not include the subject of this proposal” and concluding that the company had some
bases for excluding the proposal under Rule 14a-8(b)). The Staff Legal Bulletin No. 14 ("SLB
No. 14") (avail. July 13, 2001) provides further support for Archon's position that it can omit the
Proposal. In Question C(1)(b), the SLB No. 14 describes an example of a proposal that a
company could exclude from its proxy materials. In the example, the holder of common stock
which is only entitled to vote on the election of directors submits a proposal relating to executive
compensation. The Staff states that there would be a basis for the company to exclude the
proposal because the shareholder did not own the securities entitled to vote on the proposal.
Similarly, the Proposal relates to strategic alternatives and implementation of a stock repurchase,
but the Proponent holds stock which is only entitled to vote on specified limited actions affecting
the nghts of the Preferred Stock and on the election of a special director. Therefore, since the
Proponent is not entitled to vote on the Proposal and is consequently not eligible to submit the
Proposal, Archon believes it may exclude the Proposal and Supporting Statement from its 2003
Proxy Matenals.

‘2. ~ Under Rule 14a-8(i)(7) the Corhpany May Exclude the Proposal and the Supporting
Statement Because the Proposal Concern's the Company's Ordinary Business
Operations.

The Proposal requests that the Archon Board of Directors appoint a committee to explore
strategic alternatives, direct the committee to hire a financial advisor and implement a stock
repurchase program. Archon believes the Proposal may be omitted under Rule 14a-8(i)(7)
because each of these actions relates to the ordinary business activities of the Board of Directors.
The Staff has provided the following guidance with regard to the application and purpose of the
rule:

The general underlying policy of this exclusion is consistent with the
policy of most state corporate laws: to confine the resolution of ordinary
business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an
annual shareholder meeting.’

The policy underlying the ordinary business exclusion rests on two central.
considerations. The first relates to the subject matter of the proposal.
Certain tasks are so fundamental to management's ability to run the
Company on a day-to-day basis that they could not, as a practical matter,
be subject to director and shareholder oversight.... The second
consideration relates to the degree to which the proposal seeks to
'micromanage’ the Company by probing to deeply into matters of a
complex nature upon which shareholders, as a group, would not be ina
position to make an informed judgment.




GiBSON.DUNN & CRUTCHER LLP

Office of Chief Counsel
January 21, 2003
Page 5

Release No. 34-40018 (May 21, 1998).

The Proposal first requests the Archon Board of Directors to appoint an independent
committee made up of non-management directors to explore strategic alternatives to maximize
shareholder value,! but the Proposal does not describe the exact strategic alternatives the
committee should explore. Nevada law presumes that a board of directors will take informed
actions "with a view toward the interests of the company.” Nev. Rev. Stat. §78.138(3) (2001).
In taking such actions the directors should consider both the long-term and short-term interests of
the stockholders. Nev. Rev. Stat. §78.138(4)(d). Therefore, considering strategic alternatives to
maximize shareholder value fall within the typical activity of a board of directors acting with a
view of the interests of the corporation. Indeed, considering and taking action to maximize
shareholder value is fundamental to the regular and ordmary activities of Archon's Board of
Directors. .

The Supporting Statement explains that the Proposal does not require the committee to
seek out a potential sale or merger for the Company. The committee would only be required to
"fairly evaluate” such options were they to become available. The evaluation of sale or merger
options by the committee would supplement the ordinary activities of the Archon Board of
Directors, which necessarily involve making decisions and considering all alternatives designed
to enhance shareholder value.

Second, the Proposal requests that the Board of Directors instruct the committee to retain
a leading investment banking firm to help consider such strategic alternatives. Choosing to
employ an outside financial advisor is also a non—extraordmary transaction inherent to the
Board's managenal powers

The Staff has, in recent years, allowed shareholder proposals to be omitted when they
require a board to retain a third party financial advisor for the purpose of maximizing
shareholder value. Virginia Capital Bancshares, Inc., for example omitted a proposal directing
the board to retain a reputable investment bank to evaluate various means to improve the value of
the company's shares. Virginia Capital Bancshares (avail. Jan. 16, 2001). The Staff took no
action on the omission because the proposal related to non-extraordinary transactions. The

! Nevada law allows a board of directors to appoint a committee to exercise the power of the
board of directors in the management of the business and affairs of the company. Nev. Rev.
Stat. §78.125 (2001). Boards commonly appoint committees to perform a variety of

* functions, and appointing such committees is part of a Board's ordinary activities. In
addition, because the committees may exercise the power of a board, a shareholder proposal
requesting that a committee take actions related to the ordinary business of the company may
be excluded pursuant to Rule 14a-8(i)(7).
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Staff's reasoning was identical in allowing NACCO indus&ies, Inc. to omit a proposal
recommending the board engage the services of an investment bank to explore all alternatives to
enhance the value of the company. NACCO Industries, Inc. (avail. Mar. 29, 2000).

The Staff's position is not a new one. The Staff has long allowed the omission of similar
proposals to enhance shareholder value because they related to non-extraordinary transactions.
Bel Fuse, Inc. (Apr. 24, 1991) (allowing the omission of a proposal relating to the engagement of
" an investment banker to explore alternatives for maximizing shareholder value, including selling
assets of the company or restructuring the company); Statesman Group, Inc. (avail. Mar. 22,
1990) (taking no action on a company's omission of a proposal to require the retention of an
investment bank to advise on the restructure of the company). The Proposal here similarly
relates to the non-extraordinary transaction of the retention of an investment bank to explore
alternatives to maximize shareholder value. Accordingly, it may be omitted because it relates to
the ordinary business activities of the Company.

Finally, the Proposal authorizes the independent committee to implement the Company's
share repurchase program. A company’s decision to repurchase its own shares is clearly within
the ordinary business activities of the board of directors. The decision to repurchase is not an
extraordinary transaction, and is one that the board makes from time to time in its ordinary
operations. Furthermore, because of the consideration that must be given to timing and price, the
repurchase of shares often requires significant oversight to ensure consistency with both the
long-term and short-term goals of the corporation. Therefore, it is not a proper subject for
shareholder action.

The Staff has consistently allowed the omission of proposals seeking to implement share
repurchases and has regarded these proposals as relating to the ordinary business activities of the
company. See, e.g., LTV Corp. (avail. Feb. 7, 2000) (allowing the omission of a proposal
requiring the repurchase of shares under the ordinary business exception); Food Lion, Inc. (avail.
Feb. 22, 1996) (allowing the omission of a proposal to accelerate the implementation of a stock
repurchase program because the proposal related to an ordinary business activity); Clothestime,
Inc. (avail. Mar. 13, 1991) (permitting exclusion of a proposal requiring the company to purchase
up to 2,500,000 shares of the company’s common stock in the open market).

The Staff has previously advised that it is not its practice to allow revisions under Rule
142-8(i)(7) and has found that if any portion of the proposal is excludable because it relates to a
company's ordinary business activities, the entire proposal may be excluded. £*Trade Group,
Inc. (avail Oct. 31, 2000) (allowing for the omission of a proposal related to the establishment of
a "shareholder value committee" for the purpose of advising the board on mechanisms for
enhancing shareholder value because portions of the proposal related to ordinary business
affairs); see also Autodesk, Inc. (avail. April 1, 2002) (permitting exclusion of a proposal
requiring the submission of all equity incentive plans to the shareholders for approval because
part of the proposal related to the ordinary business of the company); K-Mart Corporation (avail.
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Mar. 12, 1999). All three portions of the Proposal relate to Archon's ordinary business, and
therefore, Archon believes it may exclude the Proposal pursuant to Rule 14a-8(i)(7). However,
even if the Staff were to disagree with the contention that all three portions of the proposal relate
to ordinary business, the finding that one portion of the proposal relates to ordinary business
would be a sufficient basis for Archon to omit the entire proposal.

For the foregoing reasons, Archon believes it may exclude the Proposal pursuant to Rule
14a-8(1)(7).

3. Under Rule 142-8(i)(3) the Company May Exclude the Proposal and the Supporting
Statement Because the Supporting Statement Contains False and Misleading
Statements in Violation of Rule 14a-9.

The Company also believes that it may exclude the Proposal and the Supporting
Statement under Rule 14a-8(1)(3) because the Supporting Statement contains numerous vague
and indefinite or false statements in violation of Rule 14a-9. SLB No. 14 states that “when a
proposal and supporting statement will require detailed and extensive editing in order to bring
them into compliance with the proxy rules, [the Staff] may find it appropriate for companies to
exclude the entire proposal, supporting statement, or both, as materially false or misleading.”
Requinng the Staff to spend large amounts of time reviewing shareholder proposals “that have
obvious deficiencies in terms of accuracy, clarity or relevance . . . is not beneficial to all
pamc1pants in the [shareholder proposal] process and diverts resources away from analyzing
core issues arising under rule 14a-8.”

As set forth below, the Supporting Statement contains the types of obvious deficiencies
and inaccuracies that make Staff review unproductive and would require such detailed and
extensive editing to eliminate or revise vague and misleading or false statements that the
Proposal and Supporting Statement must be completely excluded. In the alternative, if the Staff
is unable to concur with our conclusion that the Proposal and Supporting Statement should be
excluded in their entirety, we respectfully request that the Staff recommend revision of the
Supporting Statement.

First, the Supporting Statement states that the Proponent's belief that Preferred Stock is
trading at a significant discount to the intrinsic value of its underlying businesses is "sustained by -
other respected analysts in the investment community.” The Supporting Statement is misleading
because it does not indicate who the analysts are, nor does it give evidence as to whether they
support the belief of the Proponent or are respected. Recently, Peoples Energy Corp. received a
shareholder proposal in which the supporting statement claims that "many institutional investors”
had found that an independent chairman of the board could best provide the necessary oversight
of management. The Staff found that there was some basis for Peoples Energy Corp.'s view that
some portions of the supporting statement were materially false or misleading under Rule 14a-9
and required the proponent to revise the supporting statement to specifically identify the
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institutional investors referred to in the supporting statement. Peoples Energy Corp. (avail. Nov..
2,2002). In addition, the statement that there are "other" respected analysts who sustain the
Proponent's belief suggests that the Proponent is itself a respected analyst. This suggestion is

- materially misleading because the Supporting Statement gives no evidence that Proponent is an
analyst or a "respected” analyst.

The Proponent makes a false statement in the Supporting Statement when it states that
"[1]f other shareholders believe, as we do, that the value of the underlying assets of the company
is not reflected in the stock price, then our board and management have not met their obligations
to shareholders.” The statement suggests that Archon's Board of Directors and management
have an obligation to the shareholders to ensure that the stock price of the Company’s shares
reflect that assets of the Company, but this is not true. Nevada Revised Statutes Section
78.138(1) provides that the directors and officers of a Nevada corporation, like Archon, must
exercise their powers "in good faith and with a view to the interests of the corporation.” In
exercising their powers with a view to the interests of the corporation, the board and officers may
consider such things as the interests of the corporation’s employees and customers, the general
economy, the interests of the community and "[t]he long-term as well as short-term interests of
the corporation and its stockhaolders, including the possibility that these interests may be best
served by the continued independence of the corporation.” Nev. Rev. Stat. §78.138(4) (2001).
While Nevada law provides that the interest of the corporation and its shareholders should be
considered, it does not provide a duty to the shareholders to ensure that the stock of a corporanon
trades at prices reflecting the cornpany s assets.

The Proponent’s Supporting Statement also contains inaccurate information with regard
to the preferred stock repurchase program. The Proponent states that "to date, management has
expended only $481,308 as of August 8, 2002" out of the money allocated to the preferred stock
repurchase program. In addition to being vague because it is not clear if the Proponent is
asserting that the Company had spent only $481,308 as of the date of the Proposal or as of
August 8, 2002, the statement is inaccurate. The Company has not issued any public information
as to how much of the money allocated to the share repurchase program it had expended as of
August 8, 2002, Archon did provide in its Quarterly Report on Form 10-Q for the quarterly
period ended June 30, 2002 that it had spent $481,308 on the preferred stock repurchase program
as of August 13, 2002, In addition, in its Annual Report on Form 10-K for the fiscal year ended
September 30, 2002 (the "2002 10-K"), Archon reported that, as of December 16, 2002, it had
purchased 674,177 shares of its preferred stock for $1,003,307 under its preferred stock
repurchase program.

The Supporting Statement also contains several statements which are misleading because
they are phrased as a fact when they are instead the wholly conclusory opinions of the
Proponent. For example, the Supporting Statement states that "[the Archon] board and
management can best add value now by obtaining an independent valuation of the assets and
their deployment to maximize shareholder return.” It is not necessarily true that that obtaining
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an independent valuation of the Company's assets is the best way to add value. Others might
argue that obtaining new capital and making new investments might be a better way to increase

“ the value of the Company. In addition to being misleading because it is phrased as an opinion,

this statement is vague because the Proponent is not clear whether it is referring to the value of -
the Corporation as reflected in its stock price or some other kind of value.

_ Another opinion statement which is phrased as a fact provides that the employment of
investment bank can "ensure that the right questions are raised and answered involving the
valuation of the assets in the Company and the underlying secunities." Even if one believes that
the employment of an investment bank might lead to more relevant and important questions
regarding the valuation of a company’s assets, the conclusion that the investment bankers can
"ensure” that the "right" questions are being asked and answered does not necessarily follow.

Finally, the Supporting Statement states that "[t]o this point, Archon common and
preferred shareholders have shown great patience." The Proponent appears to be speaking for all
of Archon's shareholders. It is very unlikely that the Proponent knows whether all of the
Company's shareholders have exercised patience with respect to their investments. In fact, itis
possible that some of the shareholders have not held shares of Archon common stock for long

_periods of time, so it is unlikely that these shareholders would have had to exercise great

patience.

As is clear from the above discussion, the Supporting Statement contains 2 number of
misleading, vague and false statements and would require detailed and extensive editing in order
to bring it into compliance with Rule 14a-9. While the Staff sometimes permits a proponent to
revise a proposal that contains relatively minor defects, the Staff has stated that it "may find it
appropriate for companies to exclude the entire proposal, supporting statement, or both, as
materially false or misleading" in cases where detailed and extensive editing would be required.

‘See Section E.1. of SLB No. 14. Therefore, we believe that the Proposal and Supporting

Statement may be omitted from the 2003 Proxy Materials in accordance with Rule 14a-8(1)(3).
In the alternative, if the Staff is unable to concur with our conclusion that the Proposal and
Supporting Statement should be excluded in their entirety because of the numerous vague and
misleading statements contained therein, we respectfully request that the Staff recommend
revision of the Supporting Statement.
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4. “Under Rule 14a-8(i)(10) the Company May Exclude a Portion of the Proposal and
the Supporting Statement Because the Company Has Substantially Complied with a
Portion of the Proposal.

A portion of the Proposal and the Supporting-Statement may be omitted because Archon
has already substantially implemented it.2. Rule 14a-8(i)(10) permits companies to omit
shareholder proposals if the proposal has already been substantially implemented by the
company. The Staff has stated that "a determination that the company has substantially
implemented the proposal depends upon whether its particular policies, practices and procedures
compare favorably with the guidelines of the proposal.” Texaco, Inc. (avail. Mar. 28, 1991),
citing Exchange Act Release No. 34-20091 (Aug. 16, 1983).3 -

The Proposal authonzcs the appointed committee to implement the company's preferred
stock repurchase program. The Proposal notes that the Company had, in March 2002, increased
the aggregate expenditure authorized for the preferred stock repurchase program from $500,000
to $1.5 million. The Supporting Statement further notes that through August 8, 2002, the
Company had "expended only $481,308" of the money authorized for stock repurchases and that
the Company had not made any repurchases since the Board authorized the mcreased
expenditures.

Archon believes it has substantially implemented the Proposal. In the 2002 10-K,
Archon reported that it is now authorized to repurchase shares of its preferred stock using up to a
total of $2.5 million. Archon also reported that it had, through the December 16, 2002, '
_repurchased a total of 674,177 preferred shares at a total cost of $1,003,307.4

The Company has been implementing the preferred stock repurchase program on a
consistent basis since its initial authorization in December 2000. The Company has expended
portions of the additional funds authorized in March 2002, and indeed, it expects to continue to

(3]

The Company notes in this regard that to the extent some portion of a proposal may be
properly excluded on another basis, a company need only establish that it has "substantially
implemented the remaining portion of a proposal in order to properly exclude the balance as
well. See Exxon Corp. (avail. Feb. 28, 1992) (proposal relating to MacBride principles
excludable partly under Rule 14a-8(c)(7) and partly under 14a-8(c)(10)).

3 In Exchange Act Release No. 34-40018, the Staff noted that the substantial implementation
rule reflects its interpretation previously adopted in this 1983 Release.

4 Archon also issued a press release on December 18, 2002, which it filed with the SEC on
Form 8-K, announcing the same information.
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_do so. The Company, then, has substantially complied with the proposal, and in fact, it has gone
beyond the proposal's request in further increasing the money allocated to the preferred stock
repurchase program.

Because the Company has substantially implemented the portion of the Proposal
requesting the implementation of the preferred stock repurchase program, that portion of the
Proposal and the portion of the Supporting Statement related to the preferred stock repurchase
program may be omitted from Archon's proxy materials.

CONCLUSION

Based on-the foregoing analysis, we respectfully request that the Staff take no action if
Archon excludes the Proposal and the Supporting Statement of Solmirog Ltd. from its 2003
- Proxy Materials. We would be happy to provide you with any additional information and answer
any questions that you may have regarding this subject. Should you disagree with the
conclusions set forth in this letter, we respectfully request the opportunity to confer with you
prior to the determination of the Staff’s final position. Please do not hesitate to call me at (213)
229-7360 or Karen Howard of this office at 213-229 7858 if we can be of any further assistance
in this matter.

Sincerely,
(Wé ' Q){/\k@‘/o
Keren E. Bertero

KEB/kmh
- Enclosures

cc! Charles Sandefur, Archon Corporation
Jordan Rogers, Solmirog Ltd.
Nevada Gaming Control Board

10666722 _5.00C
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SOLMIROG LTD.

£.0. Box 1310 °
Bagumont, TX 77704

JORDAN RCGERS
December 12, 2002
Charles W. Sandefer, Secretary
Archon Corporatian
3993 Howard Hughes Parkway. Suite 830
Las Vegas, NV §9108-

Via Fax 702-732-9485 ‘
Re: Sharehoider Proposa) - Strategic Alternatives

Dear Archon:

—A
O
P
~J
[
n
d
U

3483

This letter is submitied in accordance with the Company's 2002 Proxy statement in which
sharenolders were infortried to deliver propesals for the upcoming annual meeting.

Flease know that SOLMIROG LTC., POB 1310, BEAUMONT, TX 77704, are owners of 67,059
shares of preferred stock, imends to introduce the attashed proposal and statement in support at
the next annugl meeting and requests that such be included in the proxy material salicited by
management pursuant to Rule 14(h), Securities Act 0f 1934. Shareholder wilt cantinue to hold ts
investment untll said annual meeting and has held shares worth more then $2,000 for over one

year. (support available upon request).

refy,

e

ordan Rog

Ceo: Paul W . Lowden, President
William J. Raggio
Suzanne Lowden
John W. Delaney
Howard E. Foster

Karen Bertero, Esquire

Gipson Dunn & Crutcher

133 8. Grand Avenue = 47" floor
Los Angeles, CA 90071-3197

Securities and Exchange Commission
Clo Comporation Finance

450 8™ S1.NW

Washington, OC 20649

Nevadsa Gaming Control Board

C/o Corporation Finance

£55 E. Washington Avenue, Sulte 2600
Las Vegas, NV 89101

(409)838-448)

Fax(407)838-1542
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December 20, 2002

Solmirog Ltd.
P.O.Box 1310
Jordan Rogers
Beaumont, TX 77704

Re: Letter dated December 12, 2002 Regarding Sharehelder Proposai - Strategic
Alternatives

Dear Jordan Rogers:

On December 12, 2002, we received your letter on behalf of Solmirog Ltd. ("Solrirog") dated December
12, 2002, which included Solmirog's stockholder proposal regarding strategic alternatives. You indicated in your
letter that Solmirog owns 67,059 shares of the Archon Corporation's ("Archon") preferred stock. The cerificate of
designation of Archon's exchangeable preferred stock provides that holders of the exchangeable preferred stock have.
limited voting rights. The holders of the exchangeabie preferred stock may only vote (i) to approve or reject &
proposed authorization, creation, issuance or increase in the authorized or issued amount of any preferred stock
ranking on parity with or senior to the exchangeable preferred stock, (ii) to approve or reject a proposed amendment,
alterztion, repeal or other change to Archon's articles of incorporation that would materially and adversely affect the
rights, preferences, power or privileges of the exchangeabls preferred stack or (iii) to eleet a preferred stock special
director, if such a directorship exists.

Rule 142-8(b) of the Securities Exchange Act of 1934 provides that in order to be eligible to submita
stockholder proposal, the stockholder must held at least $2,000 in market value, or 1%, of the company's securities
entitled 1o vote on the propesal for at least one year by the date the stockholder submits the proposal. Therefore,
since the preferred stock held by Solmirog would not be entitled to vote on Solmirog's stockholder proposal,
Solmirog is not eligible to submit the proposal.

Solmirog's response to this letter must be postmarked no later than 14 days from the date it receives this
letser, -

Sincérely.

Ll

Charles W. Sandefur, CPA
Secretary
Aschon Corporation

CC: Paul W, Lowden, President A
CC: Karen Bertero, Esquire
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STATEMENT OF CHARLES W. SANDEFUR

I am the Chief Financial Officer of Archon Corporation.. On December 12, 2002, I
received via facsimile, on behalf of Archon Corporation, the letter from Jordan Rogers, as the
representative of Solmirog Ltd., regarding a shareholder proposal, attached hereto as Exhibit [.
- The December 12 letter provided a fax number of 409-838-1542. On December 20, 2002 at
approximately 1:30 p.m., I personally faxed the letter dated December 20, 2002 from Archon
. Corporation to Jordan Rogers, as the representative of Solmirog Ltd, attached hereto as Exhibit
11, to Jordan Rogers at the number indicated on the December 12 letter (409-838-1542). After
sending the December 20 letter, the facsimile machine I was using produced a print out which
indicated that the facsimile had been successfully sent to 409-838-1542. I inadvertently

neglected to retain a copy of the print out indicating that the successful transmission of the
facsimile.

January 16, 2003

Gorlom 1,

- Charles W. Sarklefir L/
Chief Financial Officer, Archon
Corporation
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SOLMIROG LID.

?.0. Bnz 1310 -
Sequmont, TX 77704

JORDAN ROGERS

Degcember 12, 2032

Chares W, Sandefer, Secretary

Archon Corporation

3993 Howare Hughes Parkway, Suite 830
Las Vegas, NV 89108 :

Via Fax 702-732-8465
Re: Sharenoider Proposal - Strategic Altematives

Dear Archon:

This letter is submitied th accordance with the Campany's 2002 Proxy statement in which
sharehoiders were infortried to detiver proposals for the upsoming annual meeting.

Pizase know thal SOLMIRQG LTD., POB 1310, BEAUMONT, TX 77704, are owne’s of 67,059
shares of preferred stock, imends to introduce the znached propasal and statement in supped at
the nexd annual meeting and requests that such be inttuded in the proxy materiat solicited by
management pursuant to Rule 44(b), Securities Act of 19234, Shareholder will continue to hold its
investment untll said annusaf meeting and has held shares wonh more then $2,000 for aver one
year. (Suppon available upon request).

cerely,

LMIRO
ordan Rog

Cco: Paul W, Lowden, President
William J. Raggio
Suzanne Lowden
John W, Deianey
Howard E. Foster

Karen Bentero, Esquire

Gibson Dunn & Crutcher

333 8. Grand Avenue - 47" floor
Los Angeles, CA S0071-3187

Securities and Exchange Commission
Clo Corporation Finance

450 5™ S1, NW

Washington, DC 20549

Nevada Gaming Contro) Board

C/o Comporation Financs

£55 E. Washington Avenue, Sulte 2600
Las Vegas, NV 89101

(40718384681 Fua(407)838- 1542

Ve
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CEXHIBIT II

Decernber 20,2002

Solmirog Lid.
P.0. Box 1310
Jordan Rogers
Beaumont, TX 77704

Re: Letter dated December 12, 2002 Regarding Sharcholder Proposal - Strategic
Alternatives

Dear Jordan Rogers:

On December 12, 2002, we received your feteer on behalf of Solmirog Ltd, ("Solmirog") dated December

12, 2002, which included Solmirog's stockholder proposal regarding strategic alternatives, You indicated in vour
lzttec that Solmirog owas 67,059 shares of the Archon Corporation’s (" Archon™) preferred stock. The cerificate of
designazion of Archon's exchangeable preferred stock provides that holders of the exchangeable preferred stock bave
limited voting rights. The holders of the cxch:mgeable preferred stock may only vote (i) 1o approve or reject 8
proposed authorization, creation, issuance or increase in the authorized or issued amount of any preferred stock
ranking on parity with or senior to the exchangeable preferved stock, (ii) to approve or reject a proposed amendment,
alteration, repeal or other change to Archon's articles of incorporation that would materially end adversely affect the
rights, preferences, power or privileges of the exchangeable prfcncd stock or (uD toelesta preferred stock special
direetor, if such a directorship exists.

Rule 14a-8(b) of the Securities Exchange Act of 1934 provides that in order to be eligible to submit a
stockholder proposal, the stockholder must hold at least 2,000 in market value, or 1%, of the company's securities
entitled to vote on the proposal for at least one vear by the date the stockholder submits the proposal. Therefore,
since the preferred stock held by Solmirog would not be entitled to vote on Solmirog's s(ockholder proposal,
Solmirog is not eligible to submit the proposal,

Solmirog's response to this letter must be postmarked no later than 14 days from the date it receives this
lexer.

Smcerely,

et Wﬁ/

Charles W. Sandefur, CPA
Secrstary
Archon Corporation

CC: Paul W, Lowden, President
CC: Karen Bertero, Esquire
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Articles of Incorporation, Including the Certificate of Designation of the Exchangeable
Redeemable Preferred Stock
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The nzre of the corporation is Sahcrc.

Sn KD: The name of the corporation s residont agent
end the address where process may ba served upen thae cerporation

e.

Hare

Corporation
Service Company

Agﬂxgis

530 Scuth Pourth Street

Las Veges, EV 89101

¢ The total authorized caspital stock of the

corporetion shall consist of 1,000 shares of common stock, no

par value,

FQURTH: The governing board of the co"pora“ion chall
be known as directors, and the nurmber of directors may froz time
to time be increased or decreased in such m2nner as may be
provided by the bylaws of the corporation, provided that the
nueber of directors shall not be reduced to less than two (2), .
except that in the case where all the chares of tha corporation

are oxmed beneficially and of record by one stockholder, the
nueber of directors B2y be one.

The ranes and addresses of the first board of
directorg, whicu shall be two in number, are:

Hare
Lowvden

Paul W.
Renald  J. Radcliffe
George P. Miller

William J. Raggio

Jares W, lLewis

Addrecs

c/o Sahara Resorts

2535 las Vegas Blvd.,

Las Vegas, KV 85109

¢/o Sahara Resorts

2535 Las Vegas Blvd.,

Las Vegas, NV 85109

c/¢ Sahara Resorts

2535 Las Vegas Blvd.,
89109

Las Vegas, NV

c/6 Sahara Resorts

2535 Las Vegas 3lvd.,

Las Vegas, NV 89109

¢/0 Sahara Resorts

2535 Las Vegas Blvd.,

Las Vegag, NV 89109

South
South.
South
South

Seuth




- ——————— e e
-

John K. Camphell c/o Szhara PRessrte )
- 2535 lLag Vegae Elvd., South.
Lzg Vegas, NV 89109

Suzanne Lowden

¢ The capital stock, after the zmount of the
gubecription price, or par vzlue, has been paid in shall not be
cudject L assessrment to pay the debts of the corporztion.

2IXTH: The name and post office zddress of the

incorporator signing the articles of incorporation is as
follovs:

N:ne Address

Kaye-T. '2lsh {00 Capitel Mall, Ste. 1800

Welles Fargo Center
Sacrazento, CA 95214

The unc .1gned, being the incorporator named above
for the purpose of forming a cocrporation pursuant to the General
Corporation Law ¢f the State of Nsvada, do make z2nd file these
articles of incorporztion, hereby declaring and certifying that
the facts herein stated zre true, znd 2cceordingly have set forth
zy signature this ZSH day of June, 1$993.

i
K ., Walsh
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Personally sppeared KAYE 7. WALSH, person:
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executed the instrurent,

YITHESS my hand and official seal.

Signatlre of Kotary public
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a Nevada Corporation SEP 29 1993

The underesigned do hereby certify as followksve s -

1. That Paul W. lowden is the President, znd Stephen
J. Szapor, Jr. is the Assistant Secretary/Chief Financlal

Officer of Sahara (the “Company"), a corporation organized and
existing under the laws of the state of Nevada.

2. That the Company's Ecard of Directors by duly
ecopted resolutions zpproved the proposed arendrent disclosed
herein and recomxended tha% the proposal be subaitted to the
Corpzny's stockaolder for approval.

3. That the stockholder of the Company unznizously
adopted and zrproved the following zmencdment to the Axticles of

Incorporatior as if done at a duly constituted neeting of the
stockholder of the corporation.

ARTICLE I: KAXE

The nare of the corporation i{s Sahara Gaming
Corporation,

ARTICLE II: REGISTERED AGENT

The name of the corporation's resident agent and the
address where process zay be served upon the corporation are:

Name tddress
Corporation 530 South Fourth Street
Service Company Las Vegas, NV 85101

ARTICLE III: NATURE OP BUSINESS
The nature of the business, or objects or purposes

proposed to be transacted, promoted or carried on by the
Corporation is to engage in any lawful activity.

LISTO0R0 Ot Nes

3




RTICLE Iv:  AUTHORIIED CLFITIL STOCK

SECTION 1.  Nypher gf lutke-i-ed Sherrec.

The %
nuzber of shares of zll clzsses of stesdi that the Cerporetic

ehell have authority to issue is one hunidred znd twenty mill:
(120,900,000) shares, consisting of one hundred cillien
{100,000,C000) cheree of common siock, zar value $.01 per share
(the "Cozzon Stock®), and twenty =zillion (20,000,000) shares of
rreferred stock, par value $.01 per shere (the "“Preferred
Stock®).
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SECTIOR 2. bot rred Stock. The Board of
Directors of the Corperation may zuthorize the issuance of
ehares of Preferred Stock frem time €0 time in one or zore
secries. Shares cf Preferred Stock that zre redeened, purchaced
otherwise acztuired by the Corposraticn zay be reissued exceps:
octhervise phovxced by law. The Eszxd is hereby zuthorized o
it cr alter the designations, povers and preferences, znd:
relztive, participating, optional or other rights, if eny, &nd
¢ualifications, liritations or restrictions thereof, including,
without limitation, dividend rights (and whether dividends zre
curzulative), conversion rights, if any, voting rights (including
the nuzber of votes, {f any, per chare, zs wvell &s the nuzber of
- rembers, if 2ny, of the Board ¢r the percentace of cezbers, if
eny, of the Eoard each clags cxr ceries of Preferred Stock ray t=
entitled to elect), richts and terms of redemption {including
ginking fund provisions, if any), redezption price &nd
liquidation preferences of any wholly unissued series of
Preferred Stock, and the number ¢f shares constituting any such
series and the designztion therecf, and to increzse or decrease
the number of shares of any such series subsequent to the
issuzance of shares of such series, but not belowv the nuxber of
chares of such series then outstanding. thvithstanding the
foregoing, the Board shall have no pover to zlter the rights of
any shares of Preferred Stock then ocutetanding.
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SICTION 3. Distributions Upon Licuidation. In the
event of any dissolution, liquidation or winding up of the
affairs of the Corporation in accordance with appliceble law,
whether volurtary or involuntary, after payment or provision for
ciyment ¢f the debts and other liabilities of the Corporation,
the holders of each series of Preferred Stock shall be entitled-
to receive, out of the net assets of the Corporation, an amount
for each share of such series of Preferred Stock equal to the
amount fixed 2nd determined by the Board in the resolution cr
resolutions creating such sersies and providing for the issuance
of such shares, plus 2n apount equal to all dividends accrued
and unpaid on shares of such series to the date fixed for
distridbution, and no more, before any of the assets of the
Corporation shall be distributed or paid over to the holders of
Coamon Stock. After payment in full of said amounts to the
holders of Preferred Stock of all series, the remaining assets
and funds of the Corporation shall be divided azong and paid to
the holders of shares of Common Stock. Ir, upen such
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<igeslucle lizuidation or vinding up, the tscets of <he
Corporaticn dictrisutadle cg zforezaid zmong the Nolders =27
sreferTed STocKk ol 21l serlcc chall »e incufficient to perzis
full payzent %o then of csgid praferentizl L:bunts, then euch
tcsets ghall be distributed ratadbly azrmong euch holders cf
Preferred Stock in propsrtion %o fihe *esoec {ve total L-o_at:
vhich they chall be entitled to receive zs5 proviced i{in thi
Section 3.

SECTION 4. Xevade Geping Qontrol 2ck. The

Corpsoration ehall not issue zny stock or securities except in
accordance with the provisicns of the Nevada Ganing Contrel Lct
end the regulations thereunder. The issuznce of any stock or
cecurities in violation therecf chall be ineffective and euch
stock or securities shall be deeced nhot to be issued 2nd
outctanding until (1) the Corpo:aticn shall ceazse to he cfubject
to the jurisdiction of the Keveda gaming cozzission, or (2) %the
Kevada ga*inq coxziesion ghall, by zflircative zction, vzlidate
szid issuance or wa2ive any defect in lscuzrnce.

Ko gtock or securities issued by the Corporation and
no interest, claim or charge therein or thereto, shall be
transferred in any manner whatsoever except in accoerdznce with
the provielons of the Kevada Gazing Control Zct znd the
regulations thereunder. XAny transfer in violation %hereof shall
be ineffective until (1) the Corporation shzll cezse to be
subject to the jurisdiction of the Kevada giring cemzmigeicen, or
(2) the Nevzda gazing cormission shall, by zffirzative zctionm,
validate e2id transfer or waive any defect in said trznsfer.

If the co_mission‘at any time cdetermines that & holder
cf stock or cther securities of this Corporation is unsuitedle
to hold such securities, then until such securities a2re cwned by
persons found by the commission to be suitable to own the=z,

(a) the Ccrporation shall not be required or permitted to pay
any dividend or interest with regard to the securities, (b) the
holder of such securities shall not be entitled to vote con any
catter 2s the holder of the securities, and such securities
shall not for any purposes be {ncluded in the securities of the
Corporation entitled to vote, and (¢) the Corporation shall not.

pey any remuneration in any form to the holder of the
securities.

ARTICLE V: ANNUAL MEETINGS OF STOCKHOLDERS

The annual meeting of stockholders shall be held at
such time, on such date and at such place (within or without the
tate of Nevada) as provided in the Bylaws of the Corporaticn.
Elections cf directors need not be by written ballot unless the

8ylaws of the Corporation shall so provide.
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The number of direc

tore thet ghell constisute 4he
vhole Scard shall be 2z cgecified in the Svlawes of the
Corporation, zs the czzme may be axznded fronm tize to ti:

Vsetwithetending the fZcregeing, during any perioed in &H‘cﬁ the
noldere of any cne or more series ¢f Preferred Stock, voting zs
clecs, shall be entitled to elect 2 gpecified nuxber of
reziicrs by rezson of dividend zrrearages or clher
ingencies giving thex the right to do so, then and during
tire as such richt continues, (A) the then otherwise
herized nuzmber of directors =hall be lncreased by such
°leied nuxber of directors 2nd the holders of shares of suc.
c:ies of Preferred Stock, veting zs a class, shall be entitled
<¢ elcet such additicnal “Lnber cf directors in zccordance wizh
“ne previsions ¢f such Preferred Stock; (B5) the additicnel
"'ﬁ‘”'rs ghall be :e:be-s of those —erye::ive classes of
{recters in which vacanclies zre crested zs & result of sguch
imzsrcice in the zuthorized nurmber of directecrs, or &g cthervis
ce-c"nlned purcsuant to the provisions o‘ such ?Preferred Stock cor
e ies; and (C) each such aicitional director shall serve uncil
the next annual meeting 2t which the term of office of hic cr
her clzes shall expire and until his or her successor shzll te
eiczted and shall cualify, or until his or her right to hsld
guch cffice terzinates purcuant to the provisions cf guc
rreferred Stock or =e*‘e=, whichever ocsurs earlier, Wnenmever
wre holders of ghares of such eeries c¢cf Freferved Stock arce
civested of such richt to elect directors pursuant td the
srevisions of such Preferred Stock or series, the terms of
cffice of all directcre elected by the holders cf such series of
Preferred Stock pureuznt to such provisions, or elected to (ill
any vacancies resulting from the death, resignation er removal
of directors so elected by the holders of such Preferred Stock
¢ series, shall forthwith terminzte and the zuthorized nuzmbder

of directors shall be reduced zaccordingly.
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ARTICLE VII: ELECTION OF DIRECTORS
SECTION 1. ) i Roar

(A) The Board shall be divided into three classes:
Class I, Class II and Class III. Such classes shall beas
nearly equal in nuxdber of directors as possible. Each
director shall eerve for a tera ending at the third annual
reeting of stockholders following the annual neeting at
wvhich such director was elected; provided, however, that
the directors firet elected to Class I shall serve for a
term ending at the first annual meeting of stockholders
following the date hereof, and the directors first eleczted
to Class II shall serve for a term ending at the second
annual meeting of stcckholders following the date hereof.
Notwithstanding any of the foregoing prov1sxons of this -
Article VI, each director shall serve until his or her
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(2}~ At ezch awn'a‘ clect‘on, the directors checeen to
succeed directors whese terzs then expire ghall be
identified 25 being of the szre clacs &s the directors they
succeed, unlessg, by rezson of any previous changes in tha
aqthorized number of directors, the Bozrd shall designate
cne or zeore directorships khose term then expires as
directorships of 2nother class in crder more nezarly o
achieve equality in the number of directors zzmong the
claeses. If a directeor dies, resigns or is removed, the
director chosen to £1ill the vacant directorship shall ba of
the same class as the directer he cr she succeeds unless,
by reason of any previous changes in the authorized nuzber
of directors, the Bozrd shall designate such vacant
directovrship as a directorship of another class in order

rore nezrly to achieve eguality in the number of directers
among the clzsses.

(C) FKetwithstanding the rule that the three clasces
sha2ll be zs nearly equal in nuzber of directors as
poesible, in the event of any change in the authorizeld
nuzber of directors, ezch director then continuing to serve
zs such ehell nevertheless continue as a director of the
class of vwhich such director is a cenber until the
expiration ¢f his cor her current term ¢r his or her ea2rlier
death, resignation or removal. If, consietent with the
rule that the three claseges shall be 2s nezarly equal in
number of directors as possible, any newly created
directorship or vacancy on the Board may be allocated 0
any of the classes, the Bozrd shall allocate it to the
available class whose terz of office is due to expire at
the earliest date following such allocation.

ARTICLE VIII: DIRECTORS' AND OFFICERS' LIABILITY

' A director or officer of the Corporation shall not be
personally liable to this Corporation or its stockholders for
daxages for breach of fiduciary duty as a director or officer,
but this article shall not 2liminate or limit the liability of a
director or officer for (i) acts or omissions which involve
intentional misconduct, fraud or a knowing violation of law or
(11) the payment of distributions in violation of NRS 78.300.
Any repeal or modification of this Article by the stocrholders
of the Corporation shall be prospective only, and shall not
adversely affect any limitation on the perssnal liability ot a
director or officer of the Corporation for acts or omissions
prior to such repeal or modification.

ARTICLE IX: INDEMNITY

Every person who was or is a party to, or is
threatened to be made a party to, or is 1w101ved in any acztion,
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.p, int venture, %trust cther cnte*:* ise, sh
'ec &¢nd held harzmless to the fullest extent legzlly
ikrle uvrder the lazws of the State of Nevada frcz %ire %o
ainet zll expenses, liability a2nd loss (including
ve'! fees, judgments, fines and 2mounts paid or to be pai
ezent) reasonably incurred or suflfered by such person i
¢n therevith. Such right ¢f indemnification shall ge 2

‘,
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£ right which cay ke enfcrced in z2ny ménner desired by
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The expenses of officers and 2irectors incurred in
civil or criminal actien, suit or proceeding =ust b3
Cerperation as they 2re incurred and in zdvance of
‘_Spoeltlow ot the actien, suit cr p:oceed-nq, upen
zn undsrtaking by o on behalf cf the director or
o repay the a-o&nt if it is ulcizetely deterczined by &
£ cocpetent jurisdiction thzat euch person s not entitled
ndeznified by the Corporation. - Such right orf
cztion shall not be exclusive of any cther right vhich
such dL:e”‘o's, cfficers or reprecentatives may have ¢z
hereafter 2cguire, znd, without limiting the qenerali:v cf sucen
statezent, they shall be entitled to their respective rights of
indez n‘fica“ion under any bylaw, z¢reement, vote of
-.ocnh---eFS, rovision of lew, or ctherwise, zs well =zs %thel
rights under th\s rrticle.
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Kithout limiting the 2pplication of the foregoing, the
Bo2rd of Directors may adopt oylaws from tizme %o time with
respect to indexnificztion, %o provide at e&ll tirces the fullest
indeznification perzitted by the lavs of the State of Nevada,
and may cauece the Corporation to purchase and zaintain insvrance
on behalf of any person vho is or was a director or cfficer of
the Corporation, or is or wzs serving at the raguest of the
Ccrporation 2s director or officer of anuther Corporation, or as
i{ts representative {n a partnership, joint venture, trust or
other enterprises against any liability asserted against such
person and incurred in any such capacity or arising out of such.
status, whether or not the Corporation would have the power to
indennify such person.

The indeznification provided in this 2rticle shall
o~tinue ac to a person who hzs ceased to be a director,
ficer, employee or agent, and shall inure to the beneflt ohd
he heirs, executors and administrators of such per son.
ARTICLE X: BUSINESS COMBINATIONS

The a2ffirmative vote of voting shares necessary to
approve a sale, lease or exchange of property or assets of this

| SRIAE0 o Aee _ 6
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ARTICLE XI: IMIKDMEINT OF COPEORLTE DOCUKEINTS

SZCTIOH 1. Articles of Trcorperation In z2dition to
eny zffirzative vote required by applicable lzw or any other
provision cf these lxrticles of Incorporation or epecified in zny
ecTecrent, and in 2dditicn to any voting rights granted to cr
teld by the holders of any series of Preferred Stock, any
citerztlion, zxzendamen%, repeal or rescissiocn (any "Change") c?
eny proevision of these Articles of Incorporaticn must be
zpproved by 2 majority cf the directors of the Corporation then
in ¢ffice z2nd by the a2ffirmztive vote of the holders of ‘a
zajority of the cthares of capital stock entitled to vote then
outstanding; provided, however, that if any such Change relates
to 2xticles V, VI, VII, VIII, IX, X hereof or this Article XI,
guzh Chanze must also be zpproved by the affirmative vote of ths
holders cf not less than 75% of the shares of czpital stock .
entizled to vote then outstznding.

' Subject to the foregeing, the Corporation reserves the
.right <o alter, amend, rcpezl or rescind any provislon ccntezined
in these Articles of Incorporation in any manner now or
hereafter prescribed by lawv.

SECTION 2. =vizva. In eddition to any zffirtative
vote rezvulred by zppliceble law and any voting rights granted to
or Lecld by the holders of zry series of Preferred Stock, any
Change of Section 1 of irticle II of the By-Laws of the
Corporation must be approved by either (a) a zmajority of the
cirectcrs of the Corporation then in cffice cr (b) the
affircative vote of the holders of not lecs than 75% of the
sheres of capital stock entitled to vote then ocutstanding, and
any change of Section 1 of Article VII of the Bylews of the
Cerporation must be approved by either (a) a majority of the
directors of the Corporztion then in office or (b) the
affirmative vote of the holders of not less than 75% of the
shares of capital stock entitled to vote then outstanding.

Subject to the foregoing, the Board shall have the
power to make, alter, amend, repeal or rescind the Bylaws of the
Corporation.
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IN WITWISS ¥ZFZop, <he wnderciqned hzve exccouted
‘w.ite lxended and Rectzted Lreicles of I“*c:pc.&tlcw this ficcs
wiyY &l Septerdber, 1851,
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STILTZ OF KIVADA, )
EG.
COUNTY OF CLARK )
. . 7z
Cn thi /¢ day cf *“Aﬁzf- ' $3, perscn2lly

™

roezred mzfore me, a Notary Public, rwl  se/ fﬂnizkh
who acknowledgzd t©9 me that they exesuted the
{orcgoing inestruzent.

%W

{ " -

IOTHR /DU“LI: in ind For ! e T

z2id County znd State SN T T
STATZ OF NEVIDA, )

SS‘
COURTY CF CLARK )
o th \(/ i //17 1 - 11
] s ¥ cay of . , 1933, perscnslly

eppezred before me, a Notary Publlec, J7%7/ .Ysy >2F[€42and
wvho acknowvledged to me that they executed the

foregoing instrument.

P

s P ) o -
[: ¢ el Ex E ':'fg L

— p :

/—2 CC{.'_'} - , . N , ::
NOTARY PUBLIC in and for TN :
said County and State RIPPI
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THIS FORM SHOULD . CCO\YPS‘\”{ AMENDED AND/OR RESTATED
ARTICLES OF INCORPORATION FOR 4 NEVADA CORPORATION
. Name of corporziion: _%."Ef_"f__

o ea e, S S TSSO E ety msornenas

s
J

Dat2 of zdoxion of Afended and/or Restated Anticles: | September 1, 1993
3. f the articles were 2mendzd, please indicate what changes have besn made:

(2) Wes there 2 name change?  Yes X No . If yes. what is the new nzme?

Sohere Coricg Comoratioz

(5) Did vou chznge your resident 2pent?  Yes — No Q2. If yes, plcasé indicate new 2ddress:

(¢) Did you chenge the purposes?  Yzs & No T Did you 2dd Banking? . Gamung? . laser
inee? . Nooe of these? .
(¢} Did you chznge the cepirel stock? Ve s No . If ves, whet is the new cepinl sixk?
123,000,000 at $.01

LR D P P

(¢) Did you change the directors? Yes (O No B3, [f yes, indiczie the chenge:

mesemec et etutmremrnnrtt e immaran

|t ittt Te— W WD § 800 #2580 s Sban e tambsthemmeneseostsaerrio ittt bade ity Laan

te

(D) Did you 2dd the directors liability provision? Yas Z No
(g) Did you chznge the period of existence? Yes . NoXX. If yes, what is the new existence’

..... - o -

(h) [f none of the above zpply, and you have amended or modified the 2rtuicles. how did you change vour

anticles? —

- e R T G R TR

g Tl of O

STATE OFe. /L/’ VI
. 55,
CouNTY or--._:_/_.}:(/:f:( ................. -

_.,La; Sy ~ < ;":f.:;......._....pcrsomlly appeared before me. a Nowry Puniic.

N oN ..‘:«'/....._.-- .:-.:..-.‘./...."._.’_.”_"_.___. who acknowledged that he/she cxecuted the above JuovzTient
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ATE OF NEVIDA

oI b W MIXNTM X AN AKITCIBOPLEEICE’!
A9z e

SAZARA CASINQ PARTNERS, LIMITED PANTNERSHTP, A
DELAWARR LIVITED PARTM £ EREFETP

INTO

SAHAPRA GAMING CORPUOATION, A NEVADA CORPORATION
e, oy &nﬁw’fﬁ«g puionss oy ;Ej_; e
rvisad Soztes 78,462 t=d 78,456, harey cady s

‘ 1. 'I'::c::x. p_.dmmwﬁrﬁ:tndmm
Qity & w Rlws

Iimitd Pertyerwnip Delr
hmmmgp(mumm ¢ e

) Schem Gemig Copxasm, & Nevd onpondm
(*Swvirzg Capxrzm”). :

A The ~=us of &= (viving (apobz by Setem QGarcry
Corpmzm, & levedr cxpersdon,

3. Aa Aseement o) Pua of Rearpoobmion My shich the
Dimm?xz‘cammp *ubho&:SmnzCrmanhzbmdnl 2doxad by

O{kadc‘:.mm G Propetn”) Sexzrs lrg
V Corp. ("Sehese LVY), the Gemexl Prrtnaxs of O Dismpooering Prrmerinm, exd te

Smdv".:;tczp@crﬂcuoa ws 2, 1593, jmxe 2, 1993 exd Anper 20, 159, raspectivaly.

4. The Ageement ind iy of Rexpoicin, 23 recommandad by ta
m&mmdmemdm.wmﬁ B Geaxztl Prrmeny od by

olders of 15,223,035 Umited pertoeritp inmesy ©d =3 Lo
mmmmumwmmmw by toldens of
30,887 ey, o T2 & 1 resinr W bokdeny Ipterests Reld o

| Sepremixr 28, 1993 &t which 18,300,000 [zteress wee ¢ 1% © vea,

<. Tth;rmm‘:ndP’mo(menm‘uwmhy‘&'
>ixppersing Postnenilp s requied by Se Ews of the Sien of Delzwre 2nd by:r:
Agrespat of Limited Partnersinp of the Disspp=ring P tnerzrip,

6. m&grmzdﬂmdmwmumm&‘wm
Zoard of Direciors of e vamg&rpmnmmmmdgsm:d'mmmd
mSmgChpmnbymmdzmd Acgwt 20, 1

7. The Artcles of ’.m;vm of tu Survivieg Corparniden wees 2t
1oiendad by e Agreemiest 1nd Plan of Feorpral=zioa
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Mo o th.."xb:: 28, 1933,

. SKHAR"/C\'\ G‘/EORP\JQATIC‘J H

o vaﬁ /{,“’2&»! ’

P »-'ﬂfmsécn [
Pregide

Q:T“J,/;cr =T,
A_".l....‘.'lv“ccré

P TORN T

O¢ Lolerniznad Rave exascutmd these Artclas of

SAFARA CASINO PARTNERS, bt
Delzsare Lol pertnersiip pertnererip,

GM.:N.] Perawn
\rcgs Corp 8 Novada

AL

?—.QW"L.

REC iV

SIERS

-n L=

e




Y
e
'
a

COUNTY OF CIARK )

G Segtember 28, 1993, perscxally appeesed before me, & nolry public,
Paul W. Lowden, persorally known (o proved) L oe L X the po3oa whose rame is

robesitad o the 250ve inZTuoet who g wisdssd that he execuid the lnsguoat.
A PRI DA A N '.‘
N . ot I ST
o DongLy e = i Y /}
¢ o 3 2 s
e (0 (Crec
I [EAERE SRR B PR -~
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STATE OF NEYADA )

) ss.
COUNTY OF CLARK )

On Seprember 28, 1993, serxxally 2ppearsd bc}lro me, &8 noEry pudlic,
Sioten J. Szzpor, Ir., passocally Inowa (or proved) 19 me 10 be Lig P33T whose fame
(o subserived 1 (he thove insruriant who acknowledged that he exacuisd e astumenl.
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RMIBELERE

The wadetionad duly tatherized oficens of Sahesy Creming Corpritian, s corponaden orpenized wd
iy mder the Nevadh Rovied Stzonieg, 8 cmended (e "Compay ™) 12 tocardaace with e ovisoas
of Soxieny TLISS (b ool DO EEREEY CERTIFY:

. ::F‘:3 33 THY 13023 FILING 7Fzz: $20.00 INVOIRT L0373 . -
' , : SEPEDLTI #Iig7S ‘ 72
VARGAS 5 z2:aTLE
ATTN: paM He b} . }
i : ' 3300 HOWARD HUCHES ?KWY.
(e e - LAS VEGAS, V37109 o
oI IATTARY OF STATI OF | . CCETIFICATE OF DESIGNATION ' .
STAT , OF THE o
ECGLUNCELELE FEDIENVARLE FRETERRED STOXT
Far Velos 801 Per S2er0)
SEP 50 T??S OF . '
SALEL LY SRAURR D ST SAHAFA GANMING COLPCPATION :
cz:/i,.,a._ -
Na 7979~53 ) _
Iroreent w2 Secton TUINS of the
Nerrds Rovied S :
Thee poTT01 10 e sThomity conformd upoo the Batsd of Dunestxn by S Asticies of Iacorportica

ot Oymrpesy. e Boerd of Diretxy of the Cozpeey (the “Boerd of Dire=ton™) oo Augast 20, 1953,

3ot the folisving reasingon cresdag 3 seriss of §,000.000 tinres of Prefered Sk, S01 per ikery r

vl

PESOLVED, that persazst o the suthariry apeealy prated o axd veeted o the Bosrd of Direstons

by peovizises of the Ardels of Ineorporenon of the Compery (e "Articlss of Lacoxporntian™), w3d the

Nevade Bavised Sommt, 3 tmezdad, the bsomees of o icies of the Cosmpeny’s prefered oioek, per vihue

$.01 pe mre (the “Preforred Stack™), whizk thell coacis of 3,003,000 of the 22,003,000 chere of Profered

Suack that the Cormpany Bow Res trohciTy to bomoe, be, ead the sz bersby i, mibarized and Uy Bowrd of

Dircsexs baedy A1 e vogng pOUTE. ERDUTEDS, oD, mindens, roticicas wd restive

neks, 4 e qlifatoes, Engocos sad revitons & Reb ophi of the cheres of Reh s=ia (m

sdditon o the verng powes, daipmations, preiotaas, Emitdams restrictioes tad rulstive fghs and the

qualifestioon. mitezions xwd rerictces of mch righty, 3 ford in the Articls of Iocorparstion thet sy

b oabemhle 10 the Prefred Staek) 2 folioen:

1. Derrretion oud Joak The 2esignasan of tuck sefiss of e Preforred Stack zuthorized by this
Ak sos el te (e Erchangesils Reoiocmmble Preferd Sioak (e “Exzheopmbie Prefored Swek™) T
mgries oxpber of taeses of Exchasponile Preferrsd Stoek thal be $.000.000 Shrre of the Exchasgeatic
Profeered Swock whal' Bove & Somdanon preferencs of $114 por thare i accrusd eod uopeid dividands
theron. mbykst 15 sesticn T(a) The Exshazomble Preferred Stock shall sk price 10 he eroman 1ixl,
p::uh.&blpcrMw(&‘ww')ndwmoMmudmsdmomnaaahbc
Coozpexy pow r barmfer cuthoired impoed or outsizadiag (the Crxxmaoe Sack xad uch other cems and
e of sy seeises oollaetvely rmry be referred t havtin a8 the MJuaior SIeck™), other than ey closs
o mries of agIity securities of the Compexy rmaiimg oo & perity with (the “Pusity Stock™) or senior o (Wbe
“Senit=r f2ok™) the Bachengmbis Prefured Stoxk o to dividk=d righn axd/or righty upoe bguketios,
Sraxdveien or winding op of the Commpeny. The Exchezpeeble Prfamad Stock wball be sodardizate o £d
reck femior © 6l indebtedners of the Company aow or beresfisr octraading The Exebeugmable Preforred
Stock el be wbje o (retisn o Sewor Stxk, Pasity Swck o4 Jumisr Stock, to be &Lt ot xRy
mwmwkdhdmh)mm&wdamwm
rigkts gxm Bqudinon, dbacintion or winding up of the Cxzpeay.

Z Comskottre Divdencs Prioriny.

(@) Peymen of Dividends Tha holde of reersd of thares of Exchengeahle Frefoyrod Stack thall be
mwmMGMU@&'ﬂwmmdﬂfoﬁmmame"mdﬁ
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Tdim et il T ommater pemegmanly o
. A‘-...._.._':.: = :2—'9 \-o (’v— ;':.»- d‘r VoL oo,

Sroea s = ey, Sy ':v.;—-..‘:.sx. iR (=2 ~’z.:~ S tDirisg
o D;::",.p‘hd-...:a-v—' ooy el O ks Loz D =t Dotee J-
CI=picy oET, &8 Zoogpisz, my chvimends &8 e ...__&_.::‘-- sle rr::-rd St a:h e e ==

celsocy! o of Ercimemtie Prdored Stk 2 e e p coaus of 00T theeg a{r.:‘.:'.n..;.;
Soatcrperiie Profiemm! Cimnb o vy gagse oF Tamizsemble Prefemed Stk minisd 1o recve o
crizmd 1 ed Eoztemecile Profamed Sixck bmopet Seem medsemcd por 1o e k=i DRided
ITrmest DX U Dinemd Rrte vl inoeess &2 e s Dindand Prymxnl Duts to the reis por
rosum par thrie of 116 iz il tdermfie nowse by rp sdditendd 0.40% poommmias por shete on
ek Dhidnd Feomamt Dot il e e Dindmd Tt rebe » e po panes pe shece of 165
or e Focheopwtle Prdend Rocl & tder=ed or Gatrzred by te Compemy &gt footh hemgis lx
29 Sromeresms vl the DA Tiew cmoeed 185 oy o por thee Bach dediod Ehidesd WD
Lo pzyible w0 hobdet of reco e L ey eppemr o the ricck booku uf e Compeny & e dlme of lnwines
a::.m‘&mumé‘::‘rdby&e‘x. of Direstemy or o duly suthorical cocmmitter Wheef
(==t c:’r.:hd:.:-.g"?‘..-..bv"') wiich Fosord Doty 150 b oo more thew (S5 cndoodrr doyy nor
Lt e 10 clzader Gy meding the Dvidmd Frymes Dainy e Tlm Sex-rmang] dividend

romists (e ¢ Divide? .‘-L;d'):...z..la::s s = ed fearad '!.bc.vl::dt)‘c.’l..::"‘ =< the 308
:.rd’S-_-x--L- :-_~~-~-L_.x.._..u;..x=:.‘~“‘;:'.bﬂ 2t oeT estiizy U s foloeting
Sinimd Brymame 3“' Trivideads o e Ss =tk :‘T‘:’—‘:’:‘.. 3]l be ATy smemulrsve ood

(AARY bt (ohotyz o ax deciersil o=t c....:y b_a. {rom oo £t oy of tr2h Divi'end Semind;
orided, bowere, thet the [misl e ool Evidead peyehk oz Motk 3, 1952 end thy pmeem: of
=y endend perzhls for Y che Dmidkad Meind ot e 1 I Dt Yot e e
ozl oo ths bess o JEIdey yao cxmpoeed o treive JOCry moettx oad the pomm) P of
oyt eimmad = the sy Dividesd Pevad

(o) Prioriry o & Dividerds

() Nodmidendl ix ey for ezl be desleed or poid o ipen fe poymest o ey Prdorred
L Lot e=asSime Py Stack vt :::c:.".sé:\'u:uf 2y pemiad waien W) dvidodi &=
e Eoele cndle Frfemed Stock (i the immediongy proseding Divised Feiisd Love besm o
smemiymnooowly et deslesed e pesd Do R Svidend oel be goslome o il &2 2 i

for prymemt & oy Prrity Szt for ey peicd uzlas Rl cxed divilendk on the Eccberraise
el Sl fr & m=—clioe’y presiing Dhvidend Tomisd ove b of sxcmmpompnea Y
uté:.r:t-iud::.-(ocmm.:mn&a:: for the =t oreX aet coe for sued
FIma). Wi, Smdmd e 2t puid = R (o7 200 éelered end 1 nm s m for s (U
permiest A nﬂq;)n;;-,;&n:zbh%c-vdsmzﬂcvn.qqm‘;h
Evademds doird uooe thre of Erchzsometee Profered Sock o ezy Prmty Stosl ol e
Cmured o =2 vk rmoos thoman, w0 thet s ol s the pomment Of Cvendy declaee! po
:.‘:.c:cn:b:"-‘;‘.:x.pc.bk?::‘:’:e:.‘Sw&w:nﬁhﬁfysmw‘x:mo&m&m:
T et asShed inidads cer ot fx e GSoem=mem=t Diridaad Puilad aoothe shows of
Eacloprmhils Proforred Seek (which shell isshide pay ecemcleson o rospet o mmpid Evidlends
L prior Dividend Poinds) eod Evidess, walnding sossmulene—, oy, o exsb Purity Sozk,
B ach b

(T) Bzt (1) map dividend or ciber drumdamas {oher then in Commaos Stk o ok Jwuer
$33X) bl be dezlered or peid or = kEde 3 perDel os e Comman Sk o7 ey oG
Jm&ackor(’)n.yCa:zz:Szxka:;yr.beJn:w&xhampn::mc'
TR=w o ssnired by the ooy for oy emsderition (or Wy meoTe £ pedd 0 or TeiS
cevElehiy for ¢ ek p fond for e retempton of ey et of oy w20 Rock) e by oR v
R0 o ershermpre for Commnon SRecsk of eoy ol Jumior Stk (A) full cesk dividends on B¢
Eachangm ble Preferned Siock murs be declered ond peid of Fasds pid ove to the divicnd
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iz s foxomzh ke rmmbx o of Divilend Pood dusisp vhisy e oo

e T R P e | S;x.z‘-'-c:bc:ao:...x_'-'\t:.:(')lhdcﬂ_hcnﬁzdra:
Tobrepeeide Proved Sak oot e doslosed b s o] DRedend Pots fae the cuirre

D-‘.w’.i:.df:"’.:&r:ﬁ Tzt fnds poid over 1o ks dividend disburtiroire=t of the Compasy
‘::rkhcpcr‘:.ta{tuc‘.v-a.:_g..:eado"s:“ Dividesd Pood T Compery 228 o

st gy tudEi ey of the Campany o prmsbiss o olwae sxzae for cosTdetion any e
au::zd"nC*::;e..ydund... mmammc@mwum&w&m
parchesizg o otbarwine axquizieg puch (horee ¢t gl B2 ead ok oo,

(i) No &hvidend siel be oid of 12 238 b Boldery of Bxshengmtile Prfored Sk for woy
Dividend Ferisd unless A0 dhilumds ea oy Frzfermed Sixk thet consoivtes Semicr Sk with
et 0 dividemdy for Bt pamiod Rrve dees of exieepareseocely e Cexlared ead peid (of
Zeeirezd rnd 2 o= 2Seat for the prymen? thereol 12 spest for sush peysnt).

1 Opetomel Rrdeaztion
{z) Genemel

(i) Subjest t> the eppEcehic remrictone x=t fort) @ this Section 3 end eonbicahle lew, the iba
of Exchangeabls Profored Stock mey be redasood, ia whole or o pasty €8 the dacmon of tar
Compeay, upse poase ts provided iz See=oa Xb), by rexchasion of the Beed of Diratany et 1oy
Boe Of Jom Gme W0 Rme et & e pion ot equad 0 e Liquidaton Prefemee Ow tad 2t
Ly suck redempdon date, dividends shrl) cezse w9 s o0 the shares redoemead, zod such therss
<zl b deaed 1o omme W be ovimTadizg movided that e redemption price (wolwling oy
axzuad wad wmpad dvidends o (9 dots S for redempdon) ks becn duly pod o previded for.

Gi) IS le=x t2pn 2D the oommzrading sheres of Eoches l2 Prefarred Stock pre W be redered
the Comprny thall sedes? g1 i3 eheatute doresion the sheres 10 be redecmed pro r1t or by kx.

(+) Notice of Redemprion.

(i) Nosee of ey redempiion of there of Docturo=ble Prefored Stock, seing forss (1) the
oo rrd plass foud for pod rode=plicm, (1) s redamplias mrice, (3) 0 Sitmml e dividenic
o the theres © be redemmed will ozae 10 AU on such recomption dets ead (K) he methods)
by whizh the boldez mey susrad= thar redamncd thoro od ot peroast thefer, all x
triled, pocpe preptid, a2 letst 30 deyt bt ase more than X days prior o add redemesion date
5 cech holder of record of e Excheopeahle Preforred Siock to be redeemed ot bbb or ber sddrss
3 the wme shall sppers o the books of the Campary. If xs then all the cheres &f the Exchiensmble
Profered Sk ownsd by moeh bolder wre 1o © be redemmed the noSar rhall pecify the nombes

of sheres Usoeof that are 10 be redeened end the aoxbeny of the cotificates npresenting sucd
thares

GD If m<h notize of redemption thall brve besn 0 meiled ead if oa or before e rdcspdon
drz rpacited in uch novicy all fonds ascemeary for rosh redemprios abal have Voen 1ot zmide by
e Cormpeoy e—greie and rpant £ i3 ode funds, 1 trus for the asenunt of (he doldes of the
5,708 30 10 be recicemsed, 10 18 W be 2ad cochfue o be pvailsble therefar, then, an and after sxid
rdezpion dize, aotwithszpdine that Ay cetizts R shares of the Exsheapmhle Profersd
Sock 0 alsd faf redemphion shall oo brve b turrendersd for cancellsfon, the thares
represetad henly 30 called [or redemption phall be decmed w be oo longer outsieading, the
dvidends thereon tull cemse to secrae, and 1l niphm with respest to snch shares of the
Excheng-ehle Preferr=d Stack 10 celled for redeam; Zon shall farthwith cegae and serminate, cxcop)
tely the right of the holdeny thereo! ™ recerve o2 of e funds oo set enide m tRst the esomnt
mnble oz relempion theref, but withot! imteret upoa swreder (and exdonemeot of
gyt for mmasdfe, i requiced by the Compesy) of ther erufcates.
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L"c‘\"‘“_...b\ym"“':..;”;:_"“..z for W povozs: of i buldory of 2 heem of s Ercircpmiic
Profermel St o e ror et (nd 1o 0t be tad cmroo e 1o be 2veble thes ‘), i e smnk
:rt-—c:;:uya:::é:u::o—:-xw_;b—--c::uc‘yg'w Yok ar tae Sae of
Neveda ond = YL cmbinad i) eed musmlug of 22 Lo $30,000,00Q therreaen wad wiiioee
:rmmn——*ma_»uc&.—sauemuwmswmmmxw
FLE nonex el mve bem 1o maikd ead sk dopost kil brve bocn 30 made (5ol be demmed 1o
Y oro lotam oovmrding wd All Snts vtk ot W Al ey of te Excheochle reord
© Suxk trall (orledlh eron ok Copogil I WM sanse tad vmmorete crzopt oty the mpht of e
boldas theres! o o efier e redmpoan i to neive S rush depondt e Loxunt mEredle on
redemptizn theoex, but wiibedt BRewl ou mirexir (end @dshemot o sxismsal W
eoafe, U regwined by the Comproy) of U smtifouix. In czac the boldssy of sharss of b
Erchroseshiz Profired Stk they izl Fowe loem redommed 22l not wikiz w0 yeoot (07 oy
leger poexd i RS by lew) cier the nedesonon dI clmm any tmonms M0 it b Tust
{or the redamacion o iash thare, Rl benk o tost compeny Sl T demsnd eng i pemund
by cppicthic lew, pey ove 10 the Commlly fmy pxeh upcirimed pmigmet 80 Srmoroted wh it 1ad
ool themrrpg b2 i o ell roommee Wy B recpe theesf, 2ad ety tse boldars 6 eush
thrree el mbes 12 e Yesdie eeshert L, Ik oaly 0 the Compecy for xojmesl o the
IR O e, T whbal ol
{2) Juet of o Redeome Toore of Tosbompaetle Prdfemed Soxck refeemsd pucbosd of
clzm-rie pegwired far velog by the Svmpeny, thell, elter roch caguddssn have the mroas of pezborizad
rd Sdmoed theres of Przfered Stock ond mry be rersucd by the Comupery of t2y tme s sherw o
oy i of Preferod Siock oo thae a cheres of Biabomencble Prefored Sk
& Opdonzd Zxcharpee

() Ebkonge: Teore of Sibodiosed Ntz Azy oy rp=ble Prefeorsd Stock ter hes oo 2ocn
nedomad 0g of rTior 1o the Rtk v dded Pryees: “k_rr::)bcc:.::&;pd.mrbn.c":::.z Wt
gettien &f the Compeny, Tpas tatice & pravided & Sesniom &{c), by reoteson of the Toxard =l Dieear,
£l ooy S o S S 0 B oo or fx e Tem Divided Prymemt Deee, for Juricr SuberEoiid
INotes (thie "Jumer Seserdireted Notes™) boued by tie Commpeay. [f eay Exchengeabls Profored Sk
& czcheaged i pe by the Comprey, Ba2d enchespe thl] be o nta o by ko The priucme! et
of mry Jomdor Sedondkiazted Nowx scund i tasherpe for Erabes rxbic Preferrd Stoack el be ezl
the Litidesen Prefomee e of taob Exsbrapmbls Brcfamred Siocle The Jumser Scheriinosd Neaws will
:-.:::nc:'.bc15’.h-=;-.ﬁr.x.ﬁ'd’1b¢i&d’:h:c:~f;&lmo!'..‘::E.::.hc:.;:bl:P:':fr::'r:‘.Slfr-'&
3 ol banr peammew? step trmur' rete of 115, x-&b&sc;i—:auﬂyntbewzdhm‘»—-i ’
Ths Jemime Sabxdmried Noiss ooy be rdemmed, in whols or in perl, &2 the dectior of ke Compeny.
!'7m‘:amat’.‘.c&:z:do’&r—_:muuyt::.mdf-o:nq:::wmb—m:.:o:::::udwae
sl wooem she esusd o wensd T ¢! U dste of reempicn No sakng Aol ryz o
will be reqoired with rope w the fonia Subaediszwed Noum

0) Other Toms The Iumior Subcrdiasied Notes el Be poverned by £p (Sdeanis coawsng
sdfdee 10 the tems deoribed I Sectiom ade), such temms end condiSons & ' Poxrd of Dire—m
1Y £pprUve ead maeh T wod condiSer: at oy be requered by then epphoanle v,

{c) Netics of ZucAsnge

(1) Neci= of ey mch exchenge gz ;F-:(l)m.c&.mdph:wrormw
{(2) the piacoal viiue of the me Sudo—dygrad Notzms ™ be exchengsd fox oumarsing
Exhorpepils Prefmmed Stock, (3) £ matement that dividends on the tharss 10 = cxcheaged will
- XTSE 10 BITRe o fush erzhrnwe dre and ¢ the mathod(s) by wiich the daldery say susrmds
ther therey of Ezchaapeabls Prefesead Stoce o0d obmmin Juniw Subordinesed Notes @ exchesge
thereler, 1tell = ma06d posXox preneid g2 lexst 30 coys byt o more thxa 80 deys pror D sud
achames drez w sk bokde of reeard of the Sxmhar s axble Prefered Sck to e rxdemoed s
o7 beT addrens p3 ks e il [ppew o the ok f ke ComRLY.
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1 eneSar TS DUTSRI S oM 1S eaetl o,
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() Swzny of Shems Boofemeed Sheme of Tishespmtie Prdord Sick coiesecd fo0 o
frhordingied N siell i wsl ahaogr, Bove Do Reti & ehomired end umssved i of
o ek tad ooy ;o= by o Comynioy ml coy Tt w kbrrm oF oy sonm of Proa
Sioak oilher waen as tierm af Enshropradle Prfond Sl

5. M Riphss.

(t) Gamerc! Vicirg Fuohz Exsent o5 emxrely provide berenafier 18l Semine §, o 8 o
s s © Sme requined by appicitl kv, e Exasrpmble Prdfomed Stack hall bove 30 voRag
i

(t) Varing Zigh ¢r Doovzeedinery boniems 5250920 @ oy chee & Bhzopmedle Profoved Sk
1 suttsredine pnd tmiae L tm s e el KL CEST DO R b el U beommuied
vy orplicebie Jew. wadyont fem gipiniag e i omrevgl of e haldew e kot twaathiUs & e nusmbe
eheres of Exctrapmn e Pefaeed Siock £l The T sussradier frelap pememisly ©og S ovye it
[-TT3C & TY Iy Kb mommime P which Ox balio Feah (e kel e emailed 6 vols sopermtely
B L S 2r br tHEm o b o e i Commpmoy stk o) S dreody o ey o
Toonsh =oper, commnlniae, rearpreimnon o wber Fuones omNinsSes Wb a5y e SxTpasy.
() audorive repts, oy of imctetis the pomrre=d o mied et f emy Prefermsd Steck Sat
exzuns Seioe Smmeb o Preity Stb o iy oETERE. Op3eks of owmder nphd cxmvertiic or
c==roreble 0w Smisy Stoct or Proivy Lok o ) el L, ropmad or cibmwnse chingpt ny
Zortias of i Al ¢f Inmarpaeasn I i rmims 1o o B STy 08 vy Wist s
Sl T, rralamam B0 o prvDane &7 8 Daskeoymtle Prdfrel Diock The crmnusT o imuinse &
Frlowed Stozk ihrt exmomtoo Eostrermhie Irgfemed Siack o Junixr Ssck or e omaEmEn
=3z atiintian or rexrpxEapsian or oiher besizox caimordan = whizk Lo Company u aat the tunivag
m.xmym&:m&:mxdm&r&&'uc{?:&mﬁ.&x& =it
ec—mins Ercbea—=ble Trderr? St o Jookx Siosh o mimTmax the oy, [ RS R L EERE
SosaFiaina, ot im o s asinax eemizneton for e Commmeny, hell 50T R eSRaIeE 0
boogmsh @ meimhal ead edwemtc eheopr momiinmg o spmsnie vate & sbe boldars of e Exsdregerdic
(¢) Elecion of specia! directors. 1€ Lvidends it 1t 1ooear equel 19 dividend poyzats £or 03¢ Dividand
Prrixd have accrard 1ad reein umRid for two vears, balders of Siham Gaming Prefirmed Sock will » -2
B OEhL 3 sepandte Cl282 vorz 0 elest w0 special direziorr 1 i hoerd of direcrors of Sahems Gasung
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IN WITNESS WHEREOF, thls certlficate has teen signaed by Peul
W. Lowden and Stephen J. Szapor, Jr. as ¢f September 20, 13993.

— . !

RPORATICON

By:

Titlae: Prosidant and Chairmzit
of the Becard

‘By: 44 %

J. 8zapor, Jr.
ant Secratary
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SETATE OF. NEVADA )
' ) 88.
COUNTY OF CLARX )

on g- 20-93 , personally appeared before nme, &
notary public, Faul ¥W. Lowci:n, personally known (or proved) to me
to be the parson whose rname is subscribed to the above instrument
who acknowledged that he executed the instrument.
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STATE OF KREVADA )
) s=.
COUNTY OF CLARK )
on 6\' 30-73 + porscnally appeared bafore me, 2

notary public, Stephen J. Szapor, Jr., personally known (or proved)
to me to be the person whose name is subscribed to the above
lnstrument who acknowledged that he executed the ilnstrument.
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STAVEOFKEXLIET ICATE OF AMENDMENT TO ARTICLES OF INCORPGRATION FOR

.q,izzﬁzfﬁi

uu;g:zr*""“‘““pursu&nt to the provisicns of NRS 78.390, the undersigned

SAHARA GAMING CORPOFATION

officers of Sahara Gaming Corporation ("the Corporation") certify
es follows:

1.  That Paul W. Lowden is the President, and William J.
Ragglio 18 the Secretary of the Corporation which is a corporation
orgenlzed and existing under the laws of the state of Nevada.

| 2. That the Corporation's Board of Directors by duly
agopted vresolutions approved the proposed amendment diﬁclosed
herein and recommended that the proposal be submiuted to the
Cerporatlion®s stockholder's for approval.

3. That the stockholders of the Corporation by majority
vote adopted and approved the following amendment to the
Corporation's Artinles of Incorporation as amended and restatedlby
those certain Amended and Restated Articles of Incorporation filed

| with the Secretary of State of the State of Nevada the 27th day of
Septesber, 1993.
ARTICLE I; NAME

The name of the Corporation (s Santa Fe Gaming Corporation.

IN WITNESS WHEREOF, the undersigned have executed this

Certif{cate of Amendment as of the’20th day gf| Februgry, 1996. e
| . Yt «

: Paul W. Low %
.EZ:Z;i/, PN ] ~

-—
William J aggdo
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ACKNOWLEDGEMENT

STATE OF NEVADA - )

) ss.
COUNTY OF CLARK )

, o2

Oon the éﬁz__ day of XZQIQALLOJAs , 1996, personally
appeared before me, a notary public, Pavl W. Lowden, personally
rnown (or proved) to me to bte the President of Sahara Geming
corporaticn and whose name is sudbscribed to the above instrument
who acknowledged that he executed the above | ument.

QLI

Notary Public

STATE OF NEVADA

COUNTY OF WASHOE

>
on the 20 day of?i\l‘\LLO-*),. , 1896, personally
appei.red before me, a notary public, Wwillfam J. Raggio, personal.y
kiicwn (or proved) to me ro be the Secretary of Sahara Gaminrg
Corpuretion and whose name i3 subscribed to the above i{nstrument

who acknowledged that he executad the ab%<:;§a§:;Fmen:.
~L**”V\Q/\\

No-ary?ubllic

g .-




CI IFICATE OF AMSCRSETT _ %
or Mi@.{aﬁ

ARXTHCLES OF INCOSPORATEGN
‘ ow BAY 11 2801 .
SANTA FE GAMING OORFORATION

Panl W. Lowdcn st Thooos K. Land certify St -gm

A  Tey xe Gr Presion aad Sy, ropectively, of Sams Fe Gamicg
Cocparation, a Nevada carpocxtion (e “Corpacaton™).

B. AMMﬂMMummua
m‘:%ammmmuec«mawe

1. Articie [ of the Carparation’s Antickes of Iacorpocation be amendad &
rexd in 21 corireyy a8 Sollows:

“ARTICLE I: NAME
T nxme of the corporation i Archos Corporation.™

C. The forepoing amendorx 1 the Corporatioa’s Artckes of Encrprezzion ©s
mduh-mlma&gufhe%d&&pnﬂmmmu,m. A
the toe of the merting, anly the Carpaczion’s common stack was ewitled © woore on e
cncdment and there were isened, catmamdiog amd cmtid © woic 6,206,856 shaces of
eum.m. Thevoebyvﬁch&ew'mﬂym-dmwu
Corporation’s ssockialders was 6,044,557 shares (repxvyenting mare thaa 2 majcrity
of the voting power) voting i favor of the zmenrent, 12,403 shayres worimg sgpinx
the amendment, and _ 7,366 shares abstziaing or sat voued.

. IN WITNESS WHEREOF, we o hereby cxacume this Coxtificme of Asuomdmesst of
MndaafhcpspmnomeFchh; 11, 2001.

e

TOTAL P.@3




CAPITOL CORP ZERV

o e . : ACKNOWLEDGEMENT

- [STATE OF NEVADA )
. :\, _,"l' . ) 85.
. 1 COUNTY OF CLARK )

' +"¢ho .acknowledgad that he executed the. zbove ipatgument.

STATEZ OFf NEVADA

COUNTY OF WASHOE

- .
Oon the A0 " day of?M , 1996, personally

appecred before me, a notary public, Hill{sm J. Raggio, personally
known (or proved) to me ro be the Secrctary of Sahara Gaming
Corporation and whoze name is subscribed to the above ingtrument
who acknowledged that he executed the abgiz{) ment.

N NotarWPublic

.
-~

_. 888 231 <73z

C .On the &Y/ day of EM -, 1996, personally -
4 ¢ .eppeered before me, & notary public, Pzul W. Lowden, personally-..'
~lmown (or proved) to me to be the President of Sah&ra Gaming .
“Corporation and whose name is subscribed to the above instrument .-




DIVISION OF CORPCRATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commmission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure. 4

It 1s important to note that the staff’s and Commission’s no-action responses to ,
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material. ‘ '




- COVINGTON & BUuRLING

[Sears, Roebuck & Co. (February 7, 2000) No-Action Letter Attached]

Exhibit C



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON.D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 7, 2000

Isaiah Halivni S 54
Senior Counsel ' Act / 9
Sears, Roebuck and Co. Section o
3333 Beverly Road, B6-260B | Rule LYA-K

Hoffman Estates, IL 60179 . Public
B Availability i':z:m_

Re:  Sears, Roebuck and Co.
Incoming letter dated December 22, 1999

Dear Mr. Halivni:

‘This is in response to your letters dated December 22, 1999, January 14, 2000 and
January 26, 2000 and the letter from your counsel dated January 21, 2000 concerning the
shareholder proposal submitted to Sears by William Steiner. We also received letters from the -
proponent dated December 30, 1999 and January 19, 2000. Our response is attached to the
enclosed photocopy of your correspondence. By doing this we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence also will
be provided to the proponent. '

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

Sincerely,

CMeadd 5 p

Catherine T. Dixon

Chief Counsel

Enclosures

cc:  William Steiner
4 Radcliff Drive
Great Neck, NY 11024




February 7, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Sears, Roebuck and Co.
Incoming letter dated December 22, 1999

The first proposal relates to the sale of all or parts of Sears. The second proposal relates
to sale of all of Sears.

There appears to be some basis for your view that Sears may exclude the first proposal
under rule 14a-8(i)(7) as relating to its ordinary business operations. We note that the first
proposal appears to relate in part to non-extraordinary transactions. Accordingly, we will not
recommend enforcement action to the Commission if Sears omits the first proposal from its proxy
materials in rehance on rule 14a-8(i)}(7).

There appears to be some basis for your view that Sears may exclude the second proposal
under rule 14a-8(e)(2) because Sears received it after the deadline for submitting proposals.
Accordingly, we will not recommend enforcement action to the Commission if Sears omits the
second proposal from its proxy materials in reliance on rule 14a-8(e)(2).

Sincerely,

(z (el Shcrim
Carolyn Sherman

Special Counsel




SEARS Sua”

Law Department

Sears, Roebuck and Co.

3333 Beverly Road, B6-2608
Holfman Estates, lllinois 60179
Phone: (847) 286-3940

Fax: (847) 286-0959
Shalivn@sears.com

December 22, 1999

Office of Chief Counsel
Division of Corporation Finance

Securities and Exchange Commission
450 Fifth Street, N.\W.

Washington, D.C. 20549

Re: Rule 14a-8 — Request for No-Action Letter for Sears, Roebuck and Co.

Ladies and Gentiemen:

Pursuant to Rule 14a-8 ("“Rule 14a-8") promulgated under the Securities
Exchange Act of 1934, as amended, Sears, Roebuck and Co., a New York corporation”
(“Sears” or the “Company”), requests a no-action letter for omission of a shareholder
proposal (the “Proposal’) submitted by Mr. William Steiner (the “Proponent”). A copy of
the Proposal, which requests that the Company “hire an investment banking firm to
arrange for the sale of all or parts of the Company” is attached as Exhibit A. For the
reasons stated herein, Sears requests confirmation that the staff of the Division of
Corporation Finance of the Securities and Exchange Commission (the “Division”) will -
not recommend enforcement action if the Company excludes the Proposal from the - -
Company's proxy statement and form of proxy to be distributed in connection WIth the‘ -
Company's-2000 Annual Meeting of Shareholders (the “2000 Proxy Materials”).

Pursuant to Rule 14a-8, we enclose six (6) copies of this letter, a copy of which is
also being sent to the Proponent notifying him of the Companys intent to omit the
Proposal from the 2000 Proxy Materials. Also enclosed is an additional copy of this
letter, which we would appreciate having file-stamped and returned in the enclosed pre-
paid envelope. Definitive copies of the 2000 Proxy Materials are tentatively scheduled
to be filed pursuant to Rule 14a-6 no earlier than March 12, 2000, and the 2000 Annual

Meeting of Shareholders is tentatively scheduled to occur on or about May 11, 2000.

For the reasons set forth below, Sears believes that because the subject matter
of the Proposal deals with matters that relate to the Company’s ordinary business
operations it may be omitted from the 2000 Proxy Materials under Rule 14a-8(i)(7).

New Business Plans -- Ordinary Business

Rule 14a-8(i)(7) allows a registrant to omit from its proxy materials a shareholder
proposal. “if the proposal deals with a matter relating to the company’s ordinary

business operations.” In explaining this rule, the Securities and Exchange Commission
has indicated that:




“the general underlying policy of this exclusion is consistent with the policy of
most state corporate laws: to confine the resolution of ordinary business
problems to management and the board of directors, since it is impracticable for

shareholders to decide how to solve such problems at an annua! shareholders
meeting.

“The policy underlying the ordinary business exclusion rests on two central
considerations. The first relates to the subject matter of the proposal. Certain
tasks are so fundamental to management's ability to run a company on a day-to-
day basis that they could not, as a practical matter, be subject to direct
shareholder oversight... The second consideration relates to the degree to which
the proposal seeks to ‘micro-manage’ the company by probing too deeply into
matters of a complex nature upon which shareholders, as a group, would not be

in a position to make an informed judgment.” Release No. 34-40018 (May 21,
1998).

Sears is aware that the Division has consistently taken the position that
shareholder proposals that request the sale of the registrant are not excludable under
Rule 14a-8(i)(7) since the sale of a registrant is an extraordinary event. The Proposal,
however, is distinguishabie from the typical “sale of the company” shareholder proposal.
White the Proposal is phrased as an extraordinary corporate transaction, i.e. the sale of
all or parts of the Company, when read together with the supporting statement it is clear
that the Proposal is concerned with an ordinary business matter, i.e. the formation of
business plans and strategies. The Proponent’s stated concern is “[njew effective
business plans are needed for the Company.” He believes that "one of the fastest
ways" to develop such plans “would be for the Company to be put up for sale eitherin
whole or in part.” Presumably, therefore, if the Company would quickly develop a new -
satisfactory business plan, the Proponent would be satisfied even if such business plan
did not include a sale of the Company, either in whole or in part. '

In Bob Evans Farms, Inc. (June 23, 1997), the registrant argued that the Division:

“has, on many occasions, taken the position that stockholder proposals that
request that a board of directors retain an independent third party (e.g.,
consultant, investment banker, etc.) to advise the board on business strategies
and alternatives to maximize stockholder value relate to ordinary business
operations and may be omitted.” [Emphasis added)].

Based on this argument, the Division granted the no-action relief requested. Although the
Proponent uses the language of an extraordinary corporate transaction, the Proposal shares
the same purpose and goals as the proposal at issue in the Bob Evans no-action request,
i.e. that the Company hire an outside third party to help develop improved business
strategies. Therefore, it is the Company’s position that the Division should not view the
Proposal as a “sale of the Company” proposal but rather as a request that the Company hire
an outside third party to help develop more effective business strategies. The Division has




consistently allowed registrants to exclude such proposals from their proxy materials. See
Integrated Circuits Incorporated (December 27, 1988) (proposal relates to the determination
and implementation, generally, of the registrant's investment strategies), Statesman Group,
Inc. (March 22, 1990) (proposal relates to the registrant's general business strategies and
operations); and Bel Fuse Inc. (April 24, 1991) (proposal involves the question of whether to

hire an investment banker to provide advice with respect to the conduct of the Company's
business).

In The Reader’s Digest Assaociation, Inc. (August 18, 1998), the Division looked
beyond the plain language of the actual proposal and concluded, based on language in the
supporting statement, that a “sale of the company” proposal can be excluded as a matter

relating to the ordinary business of a company. The proposal challenged in the Reader’s
Digest no-action request read as follows:

‘Resolved, the shareholders suggest that the Board of Directors retain an
independent, investment-banking firm, to evaluate the options for reorganization or
divestment of any or all company assets as well as any strategic acquisitions, and

that the company report publicly on status of this effort at least three times before the
1999 annual meeting.”

Based upon a narrow reading of this proposal without the supporting statement, it would
appear that the proponent is requesting that the registrant hire an investment-banking firm in
connection with the “reorganization or divestment of any or all company assets” which are
extraordinary events. Yet, Reader's Digest argued, and the Division agreed, that the
proposal must be understood in light of the supporting statement. Since, the supporting -

statement expressed the Reader’s Digest proponent's more general purpose of hiring an’

investment banking firm to “provide more value to shareholders” through the divestment of
undervalued assets and the purchase of strategic assets, the Division agreed that the
Reader’s Digest proposal related “in part to non-extraordinary transactions.” Similarly, Sears
hereby requests that the Division look beyond the narrow interpretation of the Proposal and . .
understand the Proposal in conjunction with its supporting statement. The clear, non-
extraordinary intent of the Proponent will then become obvious.

Part of the Company -- Ordinary Business

Even if the Proposal is viewed without reference to the supporting statement, the
Proposal clearly contains elements that are non-extraordinary. The Proposal merely
requests that the Board of Directors take the needed steps “to arrange for the sale of all or
parts of the Company.” Assuming that the Company's Board of Directors agrees to
implement the Proposal, the Board could decide to follow a course of action that is part of
the usual or regular business operations of the Company: a sale of part of the Company.
For example, Sears recently sold two significant parts of its business: the HomeLife fumniture
business and Western Auto. Both transactions were non-extraordinary and thus part of the
Company's ordinary business operations. Neither transaction required shareholder action
and both were done in consultation with investment-banking firms. These two sales of parts
of the Company would satisfy the Proponent's request that the Company hire an




investment-banking firm to arrange for the sale of all or parts of the Company. There exists
many other possibilities whereby Sears could sell all or parts of the Company in satisfaction
of the Proposal which would not involve extraordinary events. For example, the Company
could decide to sell specific stores in specific markets. Some of these possibilities would
clearly relate to the Company’s ordinary business operations.

In fact, New York law clearly contemplates that only sales of “all or substantially all
the assets of a corporation” are extraordinary events. Section 909 of the New York
Business Corporation Law (the “BCL") sets out the procedure a New York corporation is
required to follow in the event it desires to sale all or substantially all of its assets, other than

in the usual or regular course of the busmess actually conducted by such corporation.
Section 909(a) reads as follows:

“A sale, lease, exchange, or other disposition of all or substantially all the assets of a
corporation, if not made in the usual or regular course of the business actually

conducted by such corporation, shall be authorized only in accordance with the
following procedure...”

Section 909 proceeds to describe a process that requires shareholder approval for any such
action. The sale of part of the assets of a New York corporation, however, is not subject to
Section 909 since it is a non-extraordinary event. The BCL therefore does not require
shareholder action for the sale of part of the assets of a New York corporation.

In The Wamaco Group, Inc. (March 12, 1999), the Division granted the no-action
relief requested, pursuant to Rule 14a-8(i)(7), in connection with a shareholder proposal that -
addressed matters both outside the ordinary scope of business and matters that related to
the ordinary business operations of the registrant. The proposal in Wamaco requested a -
report on Warnaco's actions to ensure that it did not purchase from suppliers who -
manufactured items using forced labor, convict labor, child labor or who failed to comply with
laws protecting employees’ rights and describing other matters to be mcluded in the report.
in granting the no-action relief requested that Division stated:

“We note in particular that, although the proposal appears to address matters outside.
the scope of ordinary business, paragraph 3 of the description of the matters to be
included in the report [regarding wage adjustments] relates to ordinary business
operations. Accordingly, insofar as it has been the Division's practice to permit
revisions under Rule 14a-8(i)(7), we will not recommend enforcement action to the

Commission if Wamaco omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7)."

See also Kmart Corporation (March 12, 1999); and Wal-Mart Stores, Inc. (March 15, 1999).
The Division reached a similar conclusion in connection with a “sale of the company”

proposal. In Tremont Corporation (February 25, 1997), the registrant argued that since
there was more than one way to achieve the proponent's stated goals, some admittedly

* Sears is incorporated in New York and is therefore governed by New York law.




extraordinary but some clearly ordinary, the requested proposal to enhance shareholder
value should be excludable from the registrant’s proxy material. The Division noted that the
proposal in Tremont related to the conduct of Tremont's ordinary business operations and
agreed to take no-action if Tremont excluded the proposal from its proxy materials. The
Division reached this conclusion despite Tremont's acknowledgement that some altematives
that it would evaluate should it agree to implement the proposal might constitute
extraordinary events. See also Reader’s Digest discussed above.

Given the Division’s position in Wamaco, Wal-Mart, Kmart, Tremont and Reader’s
Digest that as long as a shareholder proposal contains elements of ordinary business
operations it is excludable pursuant to Rule 14a-8(i)(7) notwithstanding other, extraordinary
elements, Sears hereby requests that the Division grant it the no-action relief requested.

Conclusion

In substance, the Proponent is dissatisfied with the business strategies of Sears.
Therefore, when viewed in conjunction with the supporting statement, it is clear that the
Proposal is in fact about the ordinary business operations of Sears and may therefore
be excluded from the 2000 Proxy Materials. Furthermore, it is quite conceivable that -
the Company’s implementation of the Proposal could involve non-extraordinary matters'
that would relate to the ordinary business operations of the Company.

Based on the foregoing, the Company respectfully requests that the Division
confirm that it will not recommend any enforcement action if the Proposal is excluded
from the 2000 Proxy Materials. Should the Division disagree with our conclusion . .-
regarding omission of the Proposal, we would appreciate the opportunity to confer with-
you concerning these matters prior to the issuance of your response.

If you have any questions or wish to discuss any of the views expressed in this

letter, please contact me at (847) 286-3940. We look forward to your response on this
matter.

ery truly yours,

[Saiah Halivni

Exhibit A: The Proposal
cc: William Steiner




SEARS i

Sears, Roebuck and Co.

3333 Beverly Road, B6-2608B
Hoffman Estates, lllinois 60179
Phone: (847) 286-3940

Fax; (847) 286-0959
Shalivn@sears.com

January 14, 2000

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Rule 14a-8 — Request for No-Action Letter for Se'arsj Roebuck and Co.-

Ladies and Gentlemen:

On behalf of Sears, Roebuck and Co. ("Sears" or the "Company"), | am
responding to the December 30, 1999 letter from Mr. William Steiner (a copy of which is
attached hereto as Exhibit A), the proponent of a shareholder proposal requesting that -
the Company “hire an investment banking firm to arrangé for the sale of-all or parts of
the Company.” In his letter, Mr. Steiner modified his original proposal in response to the
Company's letter, dated December 22, 1999, to the staff of the Division of Corporation’
Finance of the Securities and Exchange Commission (the “Division”). In that letter, the
Company requested confirmation that the Division would not recommend enforcement -
action if the Company excluded the original proposal from the Company's proxy .
statement and form of proxy to be distributed in connection with the Company’s 2000
Annual Meeting of Shareholders (the “2000 Proxy Materials”). For the reasons set forth -
below, it is the Company's position that Mr. Steiner's December 30, 1999 letter
constitutes a new proposal which was submitted after the deadline. for submission of
shareholder proposals and that Mr. Steiner has effectively withdrawn his original
proposal. Enclosed are six (6) copies of this letter. Also enclosed is an additional copy
of this letter, which | would appreciate having file-stamped and returned in the enclosed
pre-paid envelope. A copy of this letter is also being sent to Mr. Steiner.

New Proposal

Mr. Steiner has submitted a new shareholder proposal after the Company's
November 29, 1999 deadline for submission of shareholder proposals established in
accordance with Rule 14a-8(e). His original proposal requested that the Company hire
an investment banking firm to arrange for the “sale of all or parts of the Company” and
his stated reason was that “[n]lew effective business plans are needed for the
Company.” Mr. Steiner believed that “one of the fastest ways" to develop such plans
“would be for the Company to be put up for sale either in whole or in part.” In his
December 30 letter, Mr. Steiner modified his proposal so that he is now requesting that
the Company hire an investment banking firm to arrange for the “sale of all of the




Company” and he deleted the two paragraphs in his original supporting statement
regarding new effective business plans.

These modifications are not minor or incidental. In his original proposal, Mr.
Steiner was dissatisfied with the business strategies of Sears. Furthermore, as pointed
out in the Company's December letter, the original proposat included ordinary business
matters, i.e. the sale of part of the Company. Mr. Steiner's modified proposal does not
deal with business strategies and does not involve ordinary business matters. The
modified proposal focuses solely on an extraordinary event: the sale of the Company. It
is therefore substantially different from his original proposal and should be treated as a

new proposal submitted after the deadline established by the Company in accordance
with Rule 14a-8(e).

Modified Proposal

The Company should also be allowed to exclude the modified proposal based on
the precedent established by the Division. By his own admission, Mr. Steiner modified
his original proposal in response to the Company's letter. As he states:

“[t]his letter is in response to ‘Sears’ letter, dated December 22, 1999 in regards‘
to my shareholder proposal for the 2000 AGM.

“| do not agree with ‘Sears' opposition statements.

"However, in order not to engage in a long debate, exchange of letters, etc. I am
modifying my proposal as follows:”

In a number of recent letters, the Division has taken the position that “it has not beén~ .
the Division’s practice to permit revisions under Rule 14a-8(i}(7).” See Wal-Mart Stores, -

Inc., (March 15, 1999); The Warnaco Group, Inc., (March 12, 1999); Kmart Corporation
(March 12, 1999); Chrysler Corporation (February 18, 1998); and AlliedSignal, Inc.
(February 17, 1998). The Company argued in its previous letter to the Division that the -
original proposal should be excluded based on Rule 14a-8(i}(7). The ‘Division should

therefore not permit Mr. Steiner's modification in response to the Company's 14a-8(i)(7)
argument.

Rule 14a-8 does not explicitly allow a proponent to modify a proposal. Despite
the very detailed nature of Rule 14a-8, the only mention of modifications af proposals by
proponents is in Rule 14a-8(m)(3)(i) which provides for modifications in the event that
the Division requires such modifications. In this instance, the Division has not only not
required any modifications it is, in fact, not in the practice of permitting revisions in the

context of Rule 14a-8(i)(7). The Company should therefore be permitted to exclude the
modified proposal from its 2000 Proxy Statement. :




Withdrawn Proposal

Since Mr. Steiner has modified his original proposal, he has in essence
withdrawn that proposal. As he stated, he does not wish to engage in a long debate,
exchange of letters etc. regarding his original proposal. In other words, he no longer
wants his original proposal to be considered. In addition, Rule 14a-8(c) clearly states
that a shareholder “may submit no more than one proposal to a company for a particular
shareholders’ meeting." Therefore, by submitting a second proposal for the Company’s
consideration, even if it is only a modified version of his original proposal, he has
effectively withdrawn his original proposal. Otherwise, the Division and Sears would not

even be able to consider his second proposal since such proposal would clearly violate
Rule 14a-8(c).

Process Integrity

Mr. Steiner's December 30, 1999 letter not only violates the letter of Rule 14a-8

_ but its spirit as well. Mr. Steiner admittedly modified his proposal in response to the

.Company's letter. Mr. Steiner should not be allowed to change his proposal in the

middle of the process in order to cure deficiencies in his proposal. Rule 14a-8 clearly

requires that a proponent finalize his proposal by a fixed date in order for the registrant

and the Division to have an appropriate amount of time to study and respond to the

proposal. By modifying his proposal in this manner, Mr. Steiner is circumventing the

elaborate procedures set out in Rule 14a-8. Such procedures include deadlines for

submission of proposals as well as appropriate periods .to respond to proposals.

" Allowing Mr. Steiner to resubmit his proposal during the period reserved for response to

his original proposal runs counter to Rule 14a-8. The time, effort and expense devoted
by registrants to address shareholder proposals will only increase if proponents are.
allowed to read the registrant’s response and adjust their proposals accordingly.

Conclusion

For the reasons stated above, the Company requests that the Division not
recommend enforcement action if the Company excludes the original proposal from the
Company's 2000 Proxy Materials as Mr. Steiner has effectively withdrawn that proposal.
The Company further contends that the modified proposal is also excludable from the -
2000 Proxy Materials since it is so substantially different from the original proposal that

it constitutes a new proposal. As such, it was submitted after the deadline established
in accordance with Rule 14a-8(e). :

Should the Division not agree with the Company’s position that the original

proposal has been withdrawn, the original proposal should nevertheless be disallowed
for the reasons outlined in the Company's December letter.

If you have any questions or wish to discuss any of the views expressed in this




letter, please contact me at (847) 286-3940. We look forward to your response on this
matter.

ery truly yours,
Isaiah Halivni

cc: William Steiner
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January 26, 2000

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Rule 14a-8 — Request for No-Action Letter for Sears, Roebuck and Co.

Ladies and Gentlemen:

On behalf of Sears, Roebuck and Co. ("Sears" or the "Company"), | am
responding to the January 19, 2000 letter from Mr. William Steiner (a copy of which is
attached hereto as Exhibit A). Enclosed are six (6) copies of this letter. Also enclosed
is an additional copy of this letter, which | would appreciate having file-stamped and

returned in the enclosed pre-paid envelope. A copy of this letter is also being sent to
Mr. Steiner.

Background

Mr. Steiner originally submitted a proposal, dated October 28, 1999 (the “Original
Proposal”), requesting that the Company “hire an investment banking firm to arrange for
the sale of all or parts of the Company.” The Company responded by submitting a
letter, dated December 22, 1999 (the “Original Response Letter”), to the staff of the
Division of Corporation Finance of the Securities and Exchange Commission (the
“Division”), requesting confirmation that the Division would not recommend enforcement
action if the Company excluded the Original Proposal from the Company’'s proxy
statement and form of proxy to be distributed in connection with the Company’s 2000
Annual Meeting of Shareholders (the “2000 Proxy Materials”). Mr. Steiner's then
submitted a second proposal, dated December 30, 1999 (the “Second Proposal”), -
requesting that the Company “hire an investment banking firm to arrange for the sale of
all of the Company.” The Company responded to the Second Proposal by submitting a
second letter to the Division, dated January 14, 2000 (the “Second Response Letter”),
requesting confirmation that the Division would not recommend enforcement action if
the Company excluded both the Original Proposal and the Second Proposal from the
2000 Proxy Materials. Mr. Steiner has now submitted a third proposal (the “Third
Proposal”) requesting that the Company “hire an investment banking firm.” For the
reasons set forth below, it is the Company's position that it may also exclude the Third
Proposal from the 2000 Proxy Materials. Copies of all of the above referenced
documents are attached hereto as Exhibit B.




Not Timely Submitted

In the Second Response Letter, the Company maintained that the Second
Proposal was a new shareholder proposal submitted after the Company’s November
29, 1999 deadline for submission of shareholder proposals established in accordance
with Rule 14a-8(e). The Original Proposal requested that the Company hire an
investment banking firm to arrange for the “sale of all or parts of the Company” and the
stated reason was that “(njew effective business plans are needed for the Company.”
Mr. Steiner believed that “one of the fastest ways" {o develop such plans “would be for
the Company to be put up for sale either in whole or in part.” The Second Proposal
requested that the Company hire an investment banking firm to arrange for the “sale of
all of the Company.” The phrase “or parts” was removed from the Original Proposal and
all references in the supporting statement submitted with the Original Proposal
regarding new effective business plans were deleted in connection with the Second
Proposal. These were significant modifications as they eliminated all references to
ordinary business matters that were contained in the Original Proposal. For the reasons

set forth in the Second Response Letter, the Second Proposal should be deemed a new
proposal.

Similarly, the Third Proposal should also be treated as a new proposal submitted
after the November 29, 1999 deadline. Mr. Steiner is no longer requesting that the
Company hire an investment banking firm for any specific purpose such as “to arrange
for the sale of all or parts of the Company,” as was indicated in the Original Proposal, or
“to arrange for the sale of all of the Company,” as was indicated in the Second
Proposal. The Third Proposal simply requests that the Company hire an investment
banking firm, with no specific mandate. The Third Proposal is substantively different
from both the Original Proposal and the Second Proposal and should therefore be
treated as a new proposal. In contrast to the two other proposals, the Third Proposal
deals exclusively with ordinary business matters, i.e. the hiring of an investment banking
firm. It is the Company's position, therefore, that Mr. Steiner has once again modified
his proposal to such an extent that he has submitted a new proposal after the
November 29 deadline.

Ordinary Business and Substantially Implemented

In his submission of the Third Proposal, Mr. Steiner stated:

“My proposal is a request of the Board of Directors to hire an investment banking
firm.

“In my opinion this has not changed by my letter of December 30, 1999.
“Therefor, in my opinion it is not a new proposal as ‘Sears’ maintains and |

request the Securities and Exchange Commission to view the proposal as
presented.”




Mr. Steiner seems to be suggesting that his proposal all along has been that the
Company simply hire an investment banking firm. Such a position is not consistent with
Mr. Steiner's language in the Original Proposal regarding the sale of all or parts of the
Company or new effective business plans. It is also not consistent with the language in
the Second Proposal regarding modifying the Original Proposal or selling all of the
Company. Even if the Company were to concede the point to Mr. Steiner that his
proposal has always been a “request of the Board of Directors to hire an investment
banking firm” and that Division should view the proposal as presented, the Third
Proposal should still be excludable from the 2000 Proxy Materials because it relates to

the ordinary business operations of the Company and has been substantially
implemented by the Company.

The Division has consistently taken the position that the hiring of an investment
banking firm, in general, is a matter relating to the registrant's ordinary business
operations. The Company, in the Original Response Letter, discussed a number of
examples where the Division took the position that shareholder proposals that request
the retention of an investment banking firm for matters that relate to the ordinary
business operations may be omitted. See The Readers Digest Association, Inc.
(August 18, 1998); Bob Evans Farms, Inc. (June 23, 1997); Bel Fuse Inc. (April 24,
1991); Statesman Group (March 22, 1990);, and Integrated Circuits Incorporated
{December 27, 1988). A request to simply hire an investment banking firm for no stated
purpose is clearly within the ordinary business matters of a registrant and should be
excluded pursuant to Rule 14a-8(i)(7).

Sears regularly engages investment banking firms to advise it on a wide range of
issues. Since Sears has substantially implemented the Third Proposal, which requests
that the Company hire an investment banking firm, the Third Proposal should be
excluded pursuant to Rule 14a-8(i)(10)

Withdrawn Proposals

In the Second Response Letter, the Company detailed its position that Mr.
Steiner had effectively withdrawn the Original Proposal. Rule 14a-8(c) states that a
shareholder “may submit no more than one proposal to a company for a particular
shareholders’ meeting.” By submitting the Third Proposal, Mr. Stiener has effectively
withdrawn both the Original Proposal and the Second Proposal. Otherwise, the Division
and Sears would not be able to consider the Third Proposal since such proposal would
clearly violate Rule 14a-8(c). Mr. Steiner’s intent can only be to have the Company and
the Division consider the Third Proposal rather than the Original Proposal or the Second
Proposal.

Integrity of the Process

In Second Response Letter, the Company stated that the Second Proposal
violates the spirit of Rule 14a-8 as well as its words. The Third Proposal is another
example of violating both the words and the spirit of Rule 14a-8. Despite Mr. Steiner's




statement that his proposal “has not been changed by my letter of December 30, 1999,”
he has essentially changed his proposal yet again. As more fully described in the
Second Response Letter, Mr. Steiner should not be allowed to change his proposal in
the middle of the process in order to cure deficiencies in his proposal.

Furthermore, the Company is now faced with further difficulties in its attempt to
comply with Rule 14a-8. Rule 14a-8(m)(3)(ii) requires that the Company mail its
Statement-in-Opposition to Mr. Steiner on or about February 16, 2000. The Company
cannot predict which of the three proposals, if any, will be included in the 2000 Proxy
Materials. Since it is possible that the Division will not respond to any of the Company'’s
letters until shortly before the Company must mail its Statement-in-Opposition, the
Company must operate under the assumption that any one of the three proposals may
be included in the 2000 Proxy Materials. To ensure compliance with Rule 14a-
8(m)(3)(ii), the Company must prepare three separate draft Statements-in-Opposition.
Mr. Steiner has effectively forced the Company to do three times the work contemplated
by Rule 14a-8. This is another indication of how the time, effort and expense devoted
by registrants to address shareholder proposals will only .increase if proponents are

allowed to manipulate the shareholder proposal process in the manner that Mr. Steiner-
has.

Conclusion

For the reasons stated above, the Company requests that the Division not
recommend enforcement action if the Company excludes the Third Proposal from the
Company's 2000 Proxy Materials since (i) it was submitted after the November 29, 1999
deadline; (ii) it deals with a matter relating to the Company's ordinary business
operations; and (iii) the Company has already substantially implemented the Third
Proposal. Furthermore, Mr. Steiner has effectively withdrawn the Original Proposal and
the Second Proposal. Finally, Mr. Steiner's attempts to circumvent the substance and
procedures of Rule 14a-8 makes it difficult for the Company to comply with its
requirements under Rule 14a-8.

If you have any questions or wish to discuss any of the views expressed in this
letter, please contact me at (847) 286-3940 or our counsel John Huber of Latham &
Watkins at (202) 637-2242. We look forward to your response on this matter.

Very truly yours, '
Isaiah Halivni

cc: William Steiner
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4 Radcliff Drive
Great Neck, New York 11024
Telephone (516) 487-8295

Office of Chief Counsel ,
" Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street,N.W.
Washington,D.C. 20549
' Re: Sears Shareholder Proposal-= AGM 2000
This letter is in response to "SEARS" letter , dated December 22,1999 in
regards to my shareholder pronosal for the 2000 AGM;

I do not agree with "SEARS" opposition statements.

However, in order not teo engage in a long debate exchange of letters,etc.
I am modifying my proposal as follows-

RESOLVED
That the stockholders of Sears,Roebuck and Co. assembled in annual meeting
in person and by proxy, hereby request the Board of Directors take the needed

steps to hire an investment banking firm to arrange for the sale of all of the
COMPANY.

REASONS
In nmy opinion this is a MAXIMIZE VALUE RESOLUTION.
Investment bankers I believe have access/sources to achieve this.
You are urged to vote "FOR" this proposal for I believe you will benefit.

v By

illiam Steiner

If you have any questions or wish to discuss any of my points, please contact
me at the above fone '#.

A copy of this letter is being mailed to Sears,Roebuck and Co.
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4 Radcliff Driva ™=
Greal Neck, New York 11024
Telephone (5¥6) 487.8295

January 19,2000

g1 Hd

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street,N.W.
Washington,D.C. 20549

Re: Sears Shareholder Proposal- AGM 2000

Ladies and Gentlemen:

This letter is in response to "SEARS" letter dated January 14,2000
in regards to my proposal for the 2000 AGM.

I do not agree with "SEARS" onposition statements.

My proposal is a request of the Board of Directors to hire an investment
banking firm.

In my opinion this has not been changed by my letter of December 30,1999.

Therefor, in my opinion it is not a new proposal as "SEARS" maintains and

I request the Securities and Exchange Commission to view the proposal as
presented.

Sincerely yours,
William Steiner

If you have any questions or wish to discuss any of my points, please contact
me at the above fone f.

A copy of this letter is being faxed to "SEARS".

Kindly receipt a cony of this letter and mail back in the stamped envelovne.
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4 Radcliif Onve
Greal Neck, New York 11024
Telephone (516) 487.8295

/0/2//77

Mr. Thomag Uester

Gen. Counsel/Corp, Sec.
Sears,Roebuck and Co.

3333 Beverly Road

Hof{“man Estates,Il, 60179

Dear HMr, Hester:

Pursuant to Rule X-14 of the Securities and Lxchange Commission,

this letter is formael notice to the management of Sears,Roebuck

and Co, that at the coming annual meeting of 2,000, William Steiner,
vho {s the owner of shares comnnon stock will cause to be introduced -
from the floor the following resolutlon, As shown by the books and
tecords of the company I bave been the owmer far over onelyear, The

stock will be retained past the meeting date. However, circumstances

arising after such date may change the holdings,

1 agk that, if the manegement intends to oppose thfs resolutton, my
name and Jddress as above and shown. together with the number of
shares owned and represented by me ‘as recorded on the stock ledger
of the corporation’be piintedin :';he-pru_xysszr.hcemeht':tagé’t‘nur*i:fth I
the text of the resolution and the statement of veasons for its intro-
duction. I also ask that the substance of the resnlution be included
in the notlce of the annual meetding,

RESOLVED
That the stockholders of Sears,Roebuck and Co., assemble’
meeting in person and by proxy, hereby. request the Boarr
take the needed steps to hire an investment banking fir:,
for the sale of all or parts of the Company.

REASONS
THIS IS A MAXIMIZE VALUE RESOLUTION,

{n annual
.+ Directors
to arrange

1 believe that-at the present time the manageiments’ businegsg strateples
have proven to be ineffective.

New effective business plans are nceded for the Company,

I futher believe that one of tlhe fastest ways would be for the Company
to be put up for sale either in whole ur part,

Investment bankers I believe have access/sources to achieve this,

You are uvged to vote "FQR” this pronosal For 1 helieve you will benefiit.

Sincerely yours,

Ul e

1
William. Steffer '




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters
arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy rules, is to
aid those who must comply with the rule by offering informal advice and suggestions and to
determine, initially, whether or not it may be appropriate in a particular matter to recommend
enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division’s staff considers the information furnished to it by the Company in support of
its intention to exclude the proposals from the Company’s proxy materials, as well as any
information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the
statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff’s informal procedures
and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company’s proxy material.
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4 Reddlill Drve :
Greal Neck, New York 11024
Telephone (516) 487.8295

‘/O/Zcf'/??.

Mr. Thomas lester

Gen. Counsel/Corp. Sec,
Sears,Roebuck and Co.

3333 Beverly Road :
Hof{“man Estates,Il, 60179

Dear Mr, Hestey:

Pursuant to Rule X-14 of the Securities and Lxchanpe Commission,
this letter is formal notice to the management of Sears,Roebuck ;
and Co, that at the coming annnal meeting of 2,000, William Sceiner;

who 15 the ownaer of shares common stock wiLl cause to be introduced
from the floor the following resolutlon, As shown by the books and .
records of the vompany I have bueen the owner for over onclyear. The

stock will be retained past the meeting date. Howevnt, circumstances"

arising after such date wmay change the holdinas.

I ask that, 1if the: management {intends to npnose th1s resolutxon. my
name and address as above and shown,-together with the number of
shares owned and represented by me as recorded on the stock ledger:a‘ f"‘
vf the corporation”be printédiin:the-proxysStatemeatitogétherwith .. 7
the text of the resoclution and the ytatement of reasons for ite intro— :
duction, 1 also ask that the substance of the resolution be 1nc1uded
in the notlce of the annual meeting,.

RESOLVED -
That the astockholders of Sears,Roebuck and Co.,‘assemble' in annual
mecting in.perron and by proxy, hereby. request the Boare
take the needed stevs to hire an investment bankinp fir:
for the sale of all or parts of the Company.

REASONS
THIS IS A MAXIMIZE VALUE RESCLUTION,

- Dircctogq
. tu arrange

I believe that at the prescnt time the managenents' business etrateﬁies
have proven to be ineffective.

New effective business nlans are nchLd for the Company.,

I futhar believe that one of the fastest ways would be for the Companv
to be put up for sale either in whole ur part.

Investment bankers I belleve have access/sources to achieve this.

You ave urged to vote "FOR" this prowosal for 1 helieve you will benefit.
Sincerely yours,

LUl s

Williaw. Steider
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[E*Trade Group (October 31, 2000) No-Action Letter Attached]



~ UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. DC. 20549

DIVISION OF
CORPORATION FINANCE

October 31, 2000
Daniel G. Keily, Jr. oo IQ_%‘[» '
Davis Polk & Wardwell R ) e T
1600 Ei Camino Real S 111 A-X
Menlo Park, CA 94025 o
, 2 : ‘_ L (O/ 3_!_/ &mo ; Y
Re:  E*TRADE Group, Inc. | - s

Incoming letter dated September 1, 2000
Dear Mr. Kelly:

This is in response to your letter dated September 1, 2000 concerning the shareholder
proposal submitted to E¥TRADE by Curtis E. Bemis, Jr. and Regina A. Bemis. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid having to
recite or summarize the facts set forth in the correspondence. Copies of all the correspondence
will also be provided to the proponents,

In connection with this matter, your attention is directed to the enclosure, which sets forth :
a brief discussion of the Division’s informal procedures regarding shareholder proposals. R

pOTy

-._;Sincel'el)’:

g e r P
Col 7o 7 Tt

Martin P. Dunn

Associate Director (Legal)

Enclosures

cc:  Curtis E. Bemis, Jr. and Regina A. Bemis
Jupiter Harbour Unit #730
1000 N. US Highway 1
Jupiter, FL 33477-4453




October 31, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E*TRADE Group, Inc.
Incoming letter dated September 1, 2000

The proposal relates to E¥TRADE establishing a Shareholder Value Committee for the
purpose of advising the board on potential mechanisms for increasing shareholder value.

There appears to be some basis for your view that E¥TRADE may exclude the proposal
under rule 14a-8(i)(7). We note in particular that, although the proposal appears to address
matters outside the scope of ordinary business, subparts “c.” and “d.” relate to E¥TRADE’s
ordinary business operations. Accordingly, insofar as it has not been the Division’s practice to
permit revisions under rule 14a-8(i)(7), we will not recommend enforcement action to the
Commission if E*TRADE omits the proposal from its proxy materials in reliance on rule 14a-
8(1)(7). Inreaching this position, we have not found it necessary to address the alternative bases
for omission upon which E¥*TRADE relies.

Sincerely,

/ Jon; Iﬁgram
Attorney-Advisor




DAVIS POLK & WARDWELL

480 LEXINGTON AVENUE |8, AVYENUE MATIGNGO
NEW TORK. mv 10017 ’ | 600 EL CAMINO REAL N

= R MENLO PARK, CA 94025 75008 PARIS

1300 | STREET, N.W ‘8s0°782-2000
WASHINGTON, D.C. 20008 FAX 680-782-21 | 1

MESSETURM
60308 FRANKFURT AM MAlN

WRITER'S DIRECT
90 GRESHAM STREET

17-22. AKASAKA 2-CHOME
LONCON EC2V 7NO

MINATO-KU. TOKYD 107:0Q82

3A CHATER ROAD
HONG KONG

September 1, 2000

Securities and Exchange Commission
450 Fifth Street, NW
Washington, D.C. 20549
Attn:  Office of the Chief Counsel
Division of Corporation Finance v . -

Re:  E*TRADE Group, Inc. Stockholder Proposal
Ladies and Gentlemen:

On behalf of our client E*TRADE Group, Inc., a Delaware corporation
(the “Company”), and in accordance with Rule 14a-8(j) under the Securities
Exchange Act of 1934, as amended (the “Exchange Act”), we have enclosed for
filing the following:

1. Six copies of the proposal (the “Proposal”) and supporting
statement (the “Supporting Statement”) received from Curtis E. Bemis, Jr. and
Regina A. Bemis (the “Proponents™) for inclusion in the Company’s proxy
statement for the 2001 Annual Meeting of Shareowners (the “2001 Proxy
Statement”) scheduled to be held on December 21, 2000; and

2. Six additional copies of this letter.

The Company is also sending a copy of this letter to the Proponents to
notify them of the Company’s intention to omit the Proposal and the Supporting
Statement from the 2001 Proxy Statement. The Company plans to mail the 2001
Proxy Statement on or before November 22, 2000.

The Proposal calls for the establishment of a Shareholder Value
Committee to suggest mechanisms at each Board Meeting to increase shareholder




value. In particular, the Proposal contemplates that the Committee would suggest
actions such as dismissing executive officers and other employees of the
Company. As discussed in greater detail below, the Company intends to omit the

Proposal and Supporting Statement from the 2001 Proxy Statement for the
foliowing reasons:

A. The Proposal is not a proper subject for stockholder action
under Delaware law and, therefore, the Proposal and Supporting Statement may
be omitted from the 2001 Proxy Statement pursuant to Rule 14a-8(i)(1);

B. If approved, the Proposal would be beyond the Company’s
power to implement because it would require the Company to violate Delaware
law and, accordingly, the Proposal and Supporting Statement may be omitted
pursuant to Rules 14a-8(i)(2) and 14a8-(i)(6);

C. The Proposal relates to the conduct of the ordinary business
operations of the Company and, therefore, the Proposal and Supporting Statement
may be omitted pursuant to Rule 14a-8(i)(7); and

D. The Proponents’ Supporting Statement appears to contain
false and misleading statements within the meaning of Rule 14a-9 and
accordingly, the Proposal and Supporting Statement may also be omitted pursuant
to Rule 14a-8(i)(3).

A. The Proposal Is Not a Proper Subject for Action by Stockholders
Under Delaware Law.

The Proposal, if approved, would override the statutory authority of the
Company’s Board by mandating that the Board take action without deliberation.
The Proposal requires that “the Board ... [e]stablish a ‘Shareholder Value
Cammittee’” irrespective of whether the Board determines that doing so would be
beneficial to, or in the best interests of, the Company and its shareholders.

The Proposal is not a proper subject for action by stockholders under
Delaware law, the Company’s domicile, and, therefore, may be omitted pursuant
to Rule 14a-8(i}(1). As discussed below, Delaware law vests in the Board of
Directors the authority to manage the business of the corporation and the
Proposal, if approved, would mandate certain corporate action and thereby
improperly usurp the decision-making process of the Board of Directors,
depriving the shareholders of the Board's judgment.

Section 141(a) of the Delaware General Corporation Law (“DGCL”)
provides that “the business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a Board of Directors . ...”
Under Delaware law, the power to control corporate decision making is vested in
the Board of Directors, and the stockholders’ rights with respect to matters within
the Board’s decision-making areas are exhausted when they elect the Board. SEC
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v. Transamerica Corp., 67 F. Supp. 326, 330 (D. Del. 1946) modified, 163 F.2d
511 (3d Cir..1947), cert. denied, 332 U.S. 847 (1948). In addition, Delaware law
provides that Directors may not delegate their duty to manage a corporation.
Aronson v. Lewis, 473 A.2d 805 (Delaware 1984); Polk v. Good, 507 A.2d 531
(Delaware 1986). Furthermore, Section 2.1 of the Company’s Bylaws states that
“[t]he business and affairs of the corporation shall be managed by or under the
direction of the Board of Directors, except as otherwise provided by law.”

Rule 14a-8(iX1) itself acknowledges that proposals mandating certain
action by a registrant’s Board of Directors may not be a proper subject for
stockholder action under applicable state law. Moreover, the Commission has
specifically recognized that, under statutes such as Section 141 of the DGCL, “the
Board may be considered to have exclusive discretion in corporate matters” and
that stockholder proposals mandating certain action “may constitute an unlawful
intrusion on the Board’s discretionary authority” under such a statute. Release
No. 34-12999 [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) paragraph
80,812, at 87,128 (November 22, 1976). Consistent with these provisions of Rule
14a-8(i)(1) and Release No. 34-12999, the staff of the Commission in the
Division of Corporation Finance (the “Staff’) has determined that a proposal
requiring a corporation’s Board of Directors to take specific actions relating to the
formation of a committee could be excluded from the corporation’s proxy
materials (unless the proponent revised the proposal within the given time period). -
Evans, Inc. (April 23, 1993).

In light of the foregoing, we believe that the Proposal and Supporting
Statement may be omitted from the Company’s proxy materials pursuant to Rule
14a-8(c)(1) because they would have the Company’s stockholders take actions
that constitute an improper directive to the Board of Directors.

B. The Proposal Would Require the Company to Violate Delaware
Law and Could Not be Implemented

The Proposal does not in any way state that the proposed committee would
serve in a strictly advisory capacity to the Board. In fact, the Proposal does not
even address the critical topic of the committee’s authority and thereby
improperly invites interference with the Board’s statutory and exclusive authority
to manage the affairs of the Company, in line with its knowledge and experience
in such matters and consistent with its duties to shareholders. If the Proposal
were approved, the Company would be required to create a committee that would
have the authority to interfere with the discretion of the Board of Directors. '

Because the Proposal, if approved, would require the Company to violate
provisions of Delaware law vesting corporate decision-making in the Board of
Directors, the Proposal is beyond the Company’s power to implement and may,
along with the Supporting Statement, be omitted from the 2001 Proxy Statement
under Rule 14a-8(i)(2) and Rule 14a-8(i}(6).
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As discussed above, Section 141(a) of the DGCL vests the authority to
manage the Company in its Board of Directors. The Proposal, if adopted, would
require the Company to violate that provision by requiring the creation of a
stockholder committee that would impose significant constraints on the Board’s
power and authority to direct the Company’s affairs.

-We are aware of the position taken by the Staff in Oryx Energy Company,
February 12, 1996 (“Oryx™). In Oryx, a stockholder proposed that the company
form a shareholder’s advisory committee to provide recommendations to the
board of directors concerning strategic policy matters and business strategy
issues. However, the proposal in Oryx explicitly provided that the committee
would function in an advisory capacity only. That provision was expressly relied
upon by the Staff in finding that Oryx could not exclude the shareholder proposal
under Rule 14a-8(c)(2) (which is now Rule 14a-8(i)(2)) (“the staff notes that the
proposal explicitly provides that the committee would function in an advisory
capacity only”) and in other No-Action Letters relating to proposals to form
shareholder committees. See, McDonald and Company Investments,
Incorporated, March 22, 1991, and Texaco Inc., January 4, 1999. We believe
that the Proposal, by failing to clearly provide that the committee would function
solely in an advisory capacity, is fundamentally different from Oryx and would
permit the committee to interfere with the Board’s power and authority, which :
would clearly violate the mandate of Section 141(a) of the DGCL and be contrary -
to the best interests of the Company and its shareholders.

C. The Proposal Deals with a Matter Relating To the Conduct of the
Ordinary Business Operations of the Company

The Proposal states that among the matters to be considered by the
comumittee are “[d]ismissal and replacement of Executive Officers (CEOQ, COO,
CFO etc.)” and “[p]ossible reductions in staff to improve earnings performance.”
The Proposal would put in the control of stockholders the power to make
decisions with respect to areas that are clearly within the ordinary business
operations of the Company and that require extensive knowledge and experience
regarding complex management issues.

The Proposal and Supporting Statement may be omitted under Rule 14a-
8(i)(7) which implicitly recognizes that certain matters relating to the conduct of
the ordinary business operations of the Company are generally beyond the
expertise of individual shareholders and are most effectively dealt with by
management.

In this regard, he Commission requires the Staff to consider whether the
subject matter of a proposed stockholder committee involves a matter of ordinary
business; where it does, the proposal is excludable under Rule 14a-8(i)(7).
Release No. 34-20091, [1983-1984 Transfer Binder] Fed. Sec. L. Rep. (CCH)
paragraph 83,417, at 86,205 (August 16, 1983). In the 17 year period since this
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seminal Release, the Staff has consistently and appropriately permitted issuers to
exclude proposals relating to the establishment of committees to review ordinary
business matters. See, NYNEX Corporation, (January 24, 1990) (formation of
special Board Committee to revise code of corporate conduct rejected); Mobil
Corporation, (February 13, 1989) (Staff upheld issuer’s omission of proposal to
establish stockholder committee to review corporate objectives and their
implementation); General Motors Corporation (March 31, 1988) (formation of
inter-industry committee to devise plan for pensions, vacation rights and job
security excluded); Capital Cities Communications, (March 14, 1984) (proposal
to provide stockholder ombudsman to investigate stockholder complaints, propose
solutions and report to stockholders rejected).

The Staff has previously expressly stated that shareholder proposals to
remove executive officers are excludable because they impact a company’s
ordinary business operations. Here, again, these issues are matters most
effectively addressed by the Board of Directors which should not be obliged to
divert its attention from the other Board matters to focus on individual
shareholder agendas. See, e.g., U.S. Bancorp, (December 21, 1999) (proposal
calling for the officers and board of directors to be removed from office); Exxon
Corporation (January 26, 1990) (proposal calling for termination and discharge of
two executive officers of the corporation); Philadelphia Electric Company
{(January 29, 1988) (proposal calling for the termination of executive officers of
the corporation for alleged incompetency); Middle South Utilities, Incorporated
(January 25, 1988) (proposal calling for immediate replacement of the chairman
and president of the corporation); Continental [llinois Corporation (February 24,
1983) (proposal calling for the chairman and the president of the corporation to be
terminated for alleged incompetency). By bringing the dismissal and replacement
of executive officers within the authority of the Shareholder Value Committee,
the Proposal encroaches on the ordinary business operations of the Company and,
therefore, is excludable under Rule 14a-8(i)(7).

As a general rule, the Staff views proposals directed at a company's
employment policies and practices with respect to its non-executive workforce to
uniquely relate to the conduct of the company's ordinary business operations.
Examples of the categories of proposals that have been deemed to be excludable
on this basis are: employee health benefits, general compensation issues,
manageiment of the workplace, employee supervision, labor-management
relations, employee hiring and firing, conditions of the employment and employee
training and motivation. See Unisys Corp. (February 19, 1993); United
Technologies (February 19, 1993); Humana, Inc. (October 17, 1990). By
bringing the firing of Company staff within the authority of the Shareholder Value
Committee, the Proposal encroaches on the ordinary business operations of the
Company, risks distracting the Board of Directors’ attention from more crucial
matters. It is, therefore, excludable under Rule 14a-8(i)(7).




D.  The Supporting Statement for the Proposal is False and
. Misleading.

Rule 14a-8(i)(3) allows the omission of a proposal if it or its supporting
statement is contrary to Rule 14a-9, which prohibits false or misleading
statements in proxy materials. For purposes of Rule 14a-9, the Commission
considers misleading "material which directly or indirectly impugns character,
integrity or personal reputation, or directly or indirectly makes charges
concerning improper, illegal or immoral conduct or associations, without factual
foundation." See Note (b) to Rule 142-9(b). The Proposal and Supporting
Statement may be omitted under Rule 14a-8(i}(3) because the Supporting
Statement includes several statements that are clearly false and misleading.

The Supporting Statement claims, without factual support of any kind, that
the perceived worth of the Company is in part attributable to “the apparent
excessive compensation rewards for mediocre performance” and “the inability
and inattention of current management to effectively manage the Company.”
These unfounded charges in the Supporting Statement, impugn the character and
integrity of the members of the Board of Directors and the executive officers and
are per se misleading and excludable under Rules 14a-8(i}3) and 14a-9. See
POCI, Inc. (April 7, 1992) (statement labeling directors as arrogant and inept
should be excised, since in the staff view, these contentions, even if cast as
opinions, appear to violate rule 14a-9); Kiddie Products, Inc. (April 8, 1988)
(statement that members of the management have "very high and ever-increasing
salaries and perks” is excludable).

The Supporting Statement also falsely states that the average price of the
Company’s common stock in 1999 was $34.00 per share. In fact, the average
price of the Company’s common stock in 1999, adjusted for two stock splits, was
$31.88 per share (based on the price of the common stock at the close of market
for all days the market was open in 1999).

The Supporting Statement also falsely states that there has been
“approximately a 60% decrease in the company’s valuation thus far in 2000 as
compared to an average price of $34 in 1999.” The 60% figure is false and
misleading because it overstates the percentage decrease in the stock price since
the numbers used to calculate the decrease are incorrect. As noted above, the
average price of the stock in 1999 was $31.88, not $34. The closing price of the
stock on July 28, 2000, the date selected by the Proponents for comparison, was
$14.56, and the most recent closing price, on August 31, 2000, was $17.81.
Therefore, using the method and the period selected by the Proponents, the share
price decrease was approximately 54%, and, using the period ended as of August
31, 2000, the decrease was approximately 43%.

In addition, the Proponents falsely state that the Company’s Price/Sales
ratio is 3.14. In fact, the Company’s current Price/Sales ratio, based on the
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trailing twelve months of sales and including the most recent quarter’s data, is
3.98. .

Finally, the Proponents state that, based on the Company’s Price/Sales
ratio, “the perceived worth of the Company in comparison to others in the
industry, and to others in general, is alarming.” The Proponent’s characterization
is false and misleading. In fact, the Company’s Price/Sales ratio as compared to
- the Company’s major competitors(as that list of competitors is set forth in the
Company’s 10Q for the gquarter ended June 30, 2000), is approximately the
median for the group. (We would be happy to provide supporting documentation
should the Staff require additional information concerning the Price/Sales ratio
comparison.) Furthermore, any comparison of the Company’s Price/Sales ratio to
that of “others in general”” may be misleading to readers of the proxy.

Conclusion

Based on the foregoing, the Company believes that it may omit the
Proposal from the 2001 Proxy Materials because it (1) is not a proper subject for
stockholder action under Delaware law; (ii) is a violation of Delaware law and
beyond the Company's power to implement; (iii) relates to the conduct of ordinary
business operations of the Company; and (iv) is false and misleading.

If the Staff has any questions or comments regarding this filing, please
contact the undersigned at (650) 752-2001. Please acknowledge receipt of this
filing by date-stamping the enclosed additional copy of this letter and returning it
in the enclosed pre-addressed, stamped envelope.

Thank you for your consideration of these matters.

Sincerely,

Daniel G. Keily, Jr.
DAVISPOLK & W LL
1600 E] Camino Real

Menlo Park, CA 94025
650-752-2000




Shareholder Proposal for Submission at E*Trade Group Annual Meeting
for FY 2001 (December 2000)

"Supporting Statement: A large number of shareholders of the E*TRADE Group, Inc.
(the 'Company' or EGRP') are concerned with the issue of Shareholder Value and the
decline of that value since the last Annual Meeting of EGRP shareholders in December
1999. It is noted that the Company has achieved marginal near profitability and the
prospects and vision for future growth still seem promising. It is also noted that EGRP
Management and the Board of Directors have presided over approximately a 60%
decrease in the company’s valuation thus far in 2000 as compared to an average price of
$34 in 1995. Closing price on July 28, 2000 is less than $15 and at a current Price/Sales
ratio of 3.14, the perceived worth of the Company in comparison to others in the
industry, and to others in general, is alarming. It is noted that a number of factors have
affected this perception and they include, but are not limited to, the questionable action of
continued financing by the issue of convertible bonds and the dilution of shareholder value,
the apparent excessive compensation rewards for mediocre performance, the dilutive
acquisition program which has also reduced shareholder value and, the inability and
inattention of current management to effectively manage the Company. To address these
concerns, a nutnber of immediate actions by the Board of Directors is required."

"Resolved, that the Board of Directors ( the 'Board’) of the E*TRADE Group, Inc. (the
'‘Company' or EGRP") institute the following step at the Annual Meeting in December,
2000

Establish a ‘Shareholder Value Committee' independant of the Board and comprised of
current shareholders to suggest mechanisms at each Board Meeting that would increase
shareholder value. These mechanisms might include, but are not limited to---

a. Merger or outright sale of the company

b. Changes in the Executive Compensation Plan to more accurately reflect

company performance and tie compensation to that performance.
c. Possible reductions in staff to improve earnings performance
d. Dismissal and replacement of Executive Officers (CEO, COO, CFO etc.)

CFELDY. fyen b

Cums E. Bemis, Jr. egina A. Bem:s
Jupiter Harbour Unit #730

1000 N US Highway 1

Jupiter FL, 33477-4453




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respectto
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the

~ proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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December 5, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Telular Corporation
Incoming letter dated September 22, 2003

The proposal requests that the board “(1) immediately appoint a committee of
independent, non-management directors of the Company (the “Committee”) to explore
strategic alternatives for maximizing shareholder value for Company shareholders,
including, but net limited to, a sale, merger, spin-off, split-off or divestiture of the
Company or a division thereof; (2) direct the Committee to report to the Board of
Directors its finding and recommendations with respect to the implementation of such a
strategic alternative.”

There appears to be some basis for your view that Telular may exclude the
proposal under rule 14a-8(i)(7), as relating to its ordinary business operations.
We note that the proposal appears to relate in part to non-extraordinary
transactions. Accordingly, we will not recommend enforcement action to the
Commission if Telular omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7).

Smcerely,

’)Z ﬁ
( Gra e K. Lee
\S ecial Counsel




